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City Attorney’s Office 
 

Memorandum 
 

 
To:  Chair Julia Glisson and Planning Commission members 
 
From:  Evan P. Boone, Deputy City Attorney 
 
Subject: Religious Land Use and Incarcerated Persons Act (RLUIPA)1 in the Legislative 

Context 
 
Date:  March 20, 2009 
 
The Commission has asked for some general information regarding RLUIPA, and to what extent it 
should be considered in the legislative process of making and amending the Community Development 
Code.   
 
As discussed below, RLUIPA is not a factor for the legislative body when considering generally 
applicable land use legislation and whether the legislation would possibly present a “substantial burden” 
on a religious institution when (and if) it sought a development permit under that legislation in the 
future.  Of course, land use legislation targeted solely at religious institutions because of the nature of 
the purpose of the activity – religious purpose rather than commercial purposes-- would be difficult to 
show how that land use legislation advanced a “compelling governmental interest” with the least 
restrictive means on religious institutions, as required by RLUIPA.  To the extent the legislative record 
identifies how the use by a religious institution would have different impacts than other similar (but not 
identical) non-religious uses, it would help demonstrate that the land use legislation met the “rational 
basis” required for all legislation, as well as help assert the government’s compelling interest if 
challenged by a religious institution under RLUIPA. 
 
RLUIPA is a federal act that may be asserted by a religious institution on a development-specific land 
use project where they believe the effect of a land use regulation imposes a substantial burden upon the 
practice of religion, and if so, the applicant may seek a “reasonable accommodation” to the land use 
regulation.  The determination of whether the applicant religious institution has a claim under RLUIPA 
is factually-specific, dependent both upon the applicant/religious institution and on the government 
defending the general application of the code provision.  It depends on what is included in the record, for 
the decision maker to determine if RLUIPA will result in “reasonable accommodation” being required to 
existing land use regulations.  Accordingly, it is difficult (and uncertain) to predict whether a proposed 

                                                 
1 Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA), 42 USC §§ 2000cc- 2000cc-5 (2000).   
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regulation will or will not later be found to require reasonable accommodation to a particular religious 
institution for a proposed development.   
 
A 2005 case from West Linn2 illustrates the fact-specific, record-dependent nature of the applicability of 
RLUIPA3, and I quote liberally from the Oregon Supreme Court’s decision.  (Because the effects upon 
the religious institution and the government are balanced, a thorough understanding of the facts is 
necessary to see how RLUIPA was asserted and whether a different set of facts would have resulted in a 
different decision.  Unfortunately that results in a lengthy summary and quotation from the case but I 
think is ultimately the most helpful in understanding RLUIPA.)   
 
Case Background:  West Linn denied the Mormon Church’s application for s conditional use permit to 
build a church meetinghouse in the residential area.  LUBA held that city's decision violated federal 
RLUIPA.  The Court of Appeals4 reversed, finding that city's decision did not substantially burden the 
church’s religious exercise. On appeal, the Oregon Supreme Court concurred with the Court of Appeals 
and held that West Linn had not violated RLUIPA. 
 
RLUIPA test:  “RLUIPA … prohibits a government entity from implementing a land use regulation that 
imposes [a ‘substantial burden’ on religious exercise] unless imposing that burden furthers a compelling 
governmental interest and is the least restrictive means of achieving that interest.” 
 
“The structure of [RLUIPA] requires a person who contends that a land use regulation is invalid because 
it violates RLUIPA to demonstrate that a government actor has implemented the land use regulation in a 
manner that imposes a “substantial burden” on the proponent's ‘religious exercise.’ Where that is shown, 
the land use regulation must yield, unless the record shows that it furthers a compelling governmental 
interest and does so in the least restrictive manner possible.” 
 
Factual Background:   
 
 The Burden:  “The Mormon Church had no meetinghouse in West Linn, and many of its 
congregants who lived in West Linn traveled to Lake Oswego to attend church. The Lake Oswego 
congregation had grown, and the meetinghouse there was crowded.” 
 
 Proposed Site:   
 
  To relieve the crowding, the church sought to construct a meetinghouse in West Linn on 
a 5.64-acre tract that was zoned Single Family Residential (R1).  The tract is bordered on the north by 
undeveloped property, on the south by Rosemont Road (a local arterial), on the east by Shannon Lane (a 
local street), and on the west by Miles Drive, a dead-end street. The area surrounding the site is 
developed mainly with single-family homes”   
 

                                                 
2 Corporation of the Presiding Bishop of the Church of Jesus Christ Of Latter-Day Saints v. City of West Linn, 338 Or. 453, 
111 P.3d 1123 (2005).   
3 There are additional cases, on either side of the question as to whether a land use regulation “substantially burdened” a 
religious institution without a compelling governmental interest in a least restrictive manner, but little would be gained in 
generally understanding RLUIPA by reviewing the additional cases.   
4 192 Or.App. 567, 86 P.3d 1140 (2004). 
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  The “site plan propos[ed] to build the meetinghouse on a 3.85-acre parcel that it would 
create by subdividing the existing 5.64-acre tract. That parcel would consist of the eastern approximately 
two-thirds of the existing tract. The church planned to divide the remaining 1.79 acres into two parcels: 
a parcel in the northwest corner containing an existing home with a yard, and a parcel on the southwest 
that would be used to extend Miles Drive and connect it with Rosemont Road. The plan contemplated a 
single-story meetinghouse, 16,558 square feet in area and 28 feet tall, surrounded by parking lots on 
three sides. Together, the meetinghouse and parking lot would cover 2.02 of the 3.85 acres, 
 
 Zoning Requirement:  The city allows the construction of religious buildings in R1 zones if the 
owner obtains a CUP. 
 
City Decision: 
 
Staff recommended approval, with conditions.  The Planning Commission “…voted unanimously to 
deny the application. Its written decision stated that (1) …the size and dimensions of the lot did not 
allow for adequate buffering to mitigate the aural and visual impacts on the neighborhood that a 
meetinghouse of that size would create; (2) … the meetinghouse would be ‘heavily used’ and was 
therefore unsuitable for a residential neighborhood; (3) … the roads in the proposed location were 
insufficient to handle the traffic that the meetinghouse would generate; and (4) …the scale of the 
proposed meetinghouse was ‘nearly five times the size’ of the average building in the area. The 
commission also rejected the church's claim that RLUIPA prohibited the denial, because it concluded 
that the denial did not impose a substantial burden on religious exercise.” 
 
The Council “rejected the application primarily because the parcel was too small to accommodate the 
buffers of vegetation and distance that the CDC required for a meetinghouse of that size and in that 
residential location, the council noted that it could approve a site plan that included a building of the 
same size on a larger lot with adequate buffering.  The council found that there was no apparent obstacle 
to the church's using more than the 3.85 acres that the plan contemplated.  (Fn. 1:  In fact, the church had 
notified the city that it had ‘already arranged’ to acquire more of the existing 5.64-acre tract if 
necessary.)  Based on those facts, the council concluded that RLUIPA did not prevent it from denying 
the application, because there was no substantial burden on the church's religious exercise and because, 
even if the denial had imposed a substantial burden, the city's interest in maintaining the quality of 
residential neighborhoods was sufficiently compelling to allow denial.” 
 
Court Discussion of RLUIPA as Applied: 
 
“[W]e conclude that a government regulation imposes a substantial burden on religious exercise only if 
it “pressures” or “forces” a choice between following religious precepts and forfeiting certain benefits, 
on the one hand, and abandoning one or more of those precepts in order to obtain the benefits, on the 
other.” 
 
“We agree with the church that the denial of the CUP has several adverse consequences for the church's 
effort to build a meetinghouse. The city's decision requires the church to submit a new permit 
application that reflects the use of a greater portion of an available lot, provides for additional buffering, 
and includes all of the required noise studies. That resubmission necessarily will impose additional 
expenses on the church. It also will create delay, during which church members will continue to face 
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crowded conditions at their Lake Oswego meetinghouse and the longer drive required to get there.  
...Those hardships, however, do not constitute “substantial burden[s]” under RLUIPA. 
 
The expenses associated with submitting a new application do not constitute a substantial burden in and 
of themselves, nor does the requirement of submitting the application. The siting of a large building 
often involves multiple applications by the builder, changes requested by a city planning commission or 
city council based on zoning and similar requirements, and related legal, architectural, and engineering 
costs. The city gave specific reasons for denying the first application, and nothing in the record indicates 
that the city would not approve a revised application that met its concerns. There is no evidence in the 
record to suggest that the crowded conditions at the meetinghouse have forced the church to turn away 
anyone who wished to attend church or to eliminate or reduce church activities. Nor is there any 
evidence in the record to suggest that the city's denial was motivated by religious animus. In short, 
nothing in the record suggests that requiring the church to submit a new application would pressure the 
church to forgo or modify the expression of a religious belief,…. Moreover, the hardships imposed on 
the church are likely to be relatively short-lived. 
 
‘Because we conclude that the city's denial of the CUP does not constitute a substantial burden on 
religious exercise by the church or its members, we do not consider whether a compelling government 
interest supported that denial or whether that denial is the least restrictive means to further that interest.” 
 
The uncertainty of applying RLUIPA is demonstrated in this case – if any of the facts had been different 
perhaps the applicant would have met the “substantial burden” test.  Then the Court’s analysis would 
have shifted to whether West Linn had shown that the regulation (conditional use approval standards) 
advanced a compelling interest in the least restrictive means.   


