
  
 

  

 
 

CITY OF LAKE OSWEGO 
Development Review Commission Minutes 

Wednesday, September 3, 2014 

Chair Bob Needham called the meeting to order at 7:00 p.m. in the Council Chambers of City Hall, 
380 A Avenue. 

Members present:   Chair Bob Needham, Vice-Chair Brent Ahrend, Gregg Creighton, Kelly 
Melendez, David Poulson and Paden Prichard.  Ann Johnson was not present.   

Staff present:    Hamid Pishvaie, Assistant Planning Director; Johanna Hastay, Associate 
Planner; Evan Boone, Assistant City Attorney; and Janice Reynolds, 
Administrative Support 

MINUTES 
Mr. Ahrend moved to approve the Minutes of July 21, 2014.  Mr. Creighton seconded the motion 
and it passed 5:0:1.  Mr. Prichard abstained.   

Mr. Ahrend moved to approve the Minutes of July 24, 2014. Ms. Melendez seconded the motion 
and it passed 5:0:1. Mr. Prichard abstained.   

Mr. Ahrend moved to approve the Minutes of July 30, 2014 as corrected by Mr. Ahrend. Ms. 
Melendez seconded the motion and it passed 4:0:2. Mr. Creighton and Mr. Prichard abstained. 

Ms. Melendez moved to approve the Minutes of August 18, 2014. Mr. Ahrend seconded the 
motion and it passed 5:0:1. Mr. Prichard abstained.   

PUBLIC HEARING 
LU 14-0034: A request by R. Kent and Marleigh Mathiot and Mike and Susan Foote for approval of 
the following: 

• A Resource Conservation Protection Area (RCPA) determination; 
• A 9-lot single family residential planned development; and, 
• Removal of 32 tees to accommodate the proposed development. 

Location of Property: 5316, 5324, 5362 Carman Drive (Tax Lots 2500, 2600 and 2700 of Tax Map 
21E07). 

Chair Needham opened the public hearing. Mr. Boone outlined the applicable criteria and 
procedure. Ms. Melendez, Mr. Ahrend, Mr. Poulson each reported a site visit. Mr. Prichard and Mr. 
Creighton reported ex parte contacts. No one challenged any Commissioner’s ability to hear the 
application.   

Staff Report 
Ms. Hastay discussed the aerial photograph, highlighting the extensive tree canopy and the 
surrounding development pattern. Staff found the proposed RCPA met the criteria for delineating 
an RCPA and recommended approval. Staff corrected the total amount of open space in Tracts A, 
B and C to slightly over 35,000 s.f. Tracts A and C were RCPA and Tract B was a landscaped 
buffer. 

Minimum and maximum density requirements were 9 and 11 lots. The applicants proposed 9 lots. 
The PD process allowed density to be transferred to the area outside of the RCPA with associated 
reductions of zone requirements. The applicants were asking for exceptions to many of the 
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setbacks. The preliminary plat showed a shared access lane from Carman Drive and an access 
easement from Greystoke Drive; lots that technically fronted on Carman Drive were actually 
oriented to face the internal access lane; and five of the lots were technically flag lots. There was a 
10-foot right of way dedication for improvements along Carman Drive.   

Staff pointed out the building footprints on Lots 8 and 9 on the Conceptual Development Plan did 
not reflect the setbacks the applicants proposed. On Lot 8 the house would be set back 10 feet (for 
the 5-foot setback plus the Tract B 5-foot landscape buffer). The footprint on Lot 9 did not 
accurately reflect the proposed 10-foot side yard setback along the north property line. Staff 
pointed out the plan was tailored to preserve specific trees that were outside of the RCPA, such as 
the 45” Oregon White Oak; Oregon White Oaks on Carman Drive to be used as street trees; and 
trees preserved by a 20-foot side yard setback on Lot 3. She advised that individual building 
designs for each lot would be reviewed during the building permit stage.   

Ms. Hastay discussed the proposed lot dimensions and setbacks table. She corrected the 
information regarding Lot 7’s size (5,831 s.f.) and rear and side yard setbacks (west and 
north/south). All but Lot 3 were smaller than the zone’s minimum lot size and three lots did not 
meet the minimum 50-foot lot width requirement. She advised that the requested exceptions to lot 
size, lot dimension, and setback standards mostly complied with PD overlay criteria. At 21,550 s.f. 
total lot coverage, the applicant was proposing less lot coverage than they could have under the 
standard. Average lot coverage was about 40%.   

Staff recommended an additional condition of approval related to Lot 9. It called for switching the 
proposed setbacks to 10’ (south) and 5’ (north) in order to provide more protection for two large 
Douglas fir trees just over the south property line in the Waluga Park to the south.   

Ms. Hastay advised that staff found the proposed PD, with the requested exceptions, met the 
criterion for allowing exceptions to the zone standards. The Code listed several factors to be 
considered. The applicant had addressed them, pointing out that more than 37% of the site was 
set aside in open space when 20% was the minimum for a standard subdivision; most of the 
setback reductions were internal to the site; and, the site design included pedestrian amenities 
including a public sidewalk connection. The conditions called for the applicant to work with a 
certified arborist in regard to each individual building permit to ensure proper tree protection 
measures and to protect natural resources on or near the site, including specified trees outside of 
the RCPA, to the greatest extent possible. Staff found the proposed smaller, clustered, lots met the 
minimum density requirements in a way that was appropriate given the physical constraints of the 
site and natural resources linkage than a standard subdivision would.   

In regard to landscaping and mitigation, staff recommended one to one tree mitigation planting and 
called for planting to be more spread out in the RCPA. They recommended a 4-foot fence along 
Carman Drive to ensure privacy and separation between the pathway and the lots. They advised 
that the City considered the proposed Norway maple tree species a nuisance tree and it should be 
replaced with a different species. Because of the loss of Oregon White Oaks staff recommended 
making four of the mitigation trees Oregon White Oaks instead of vine maples.   

Staff recommended approval of the application subject the conditions listed in the staff report 
(corrected in regard to Lot 7) and with the additional condition related to switching Lot 9 side yard 
setbacks. The applicants had made a concerted effort to balance protection of natural resources 
on the site and offsite in the park with meeting the underlying zone and flag lot standards.   

Ms. Hastay reported a neighbor had contacted staff about her concern that the development would 
exacerbate existing drainage issues. The applicants’ drainage report indicated that the project 
design would address the situation that an existing outfall pipe directed runoff to a flat area where it 
ponded. They would continue that pipe out to the existing stormwater system.   

Questions of Staff 
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Ms. Hastay was asked if staff had identified all of the trees which were close to the conceptual 
building footprints which would be impacted in the future if the buildings occupied the entirety of the 
footprints. She acknowledged that a number of trees that were very close would be impacted. She 
related that both staff and the applicants had done what they could to preserve as many of the 
significant trees outside of the RCPA as possible. She noted more than two-thirds of the site was 
covered in trees; the lots were small; there was a lot of available lot coverage; and the applicants 
were already setting aside 37% of the treed area of the site to be preserved. The staff report did 
not recommend going beyond the trees they called out because protecting more canopy and roots 
would make the site even more difficult to develop.   

Mr. Poulson asked if there could only be seven lots, noting that if the RCPA had been moved over 
a little it might have eliminated Lot 8, but at the same time it would have saved a 30” Oregon White 
Oak. Staff confirmed that. The applicants could have chosen not to do density transfer.   

Staff clarified that an RCPA had to protect 50% of the delineated RC District on the site. The 
remaining RC District area was no longer subject to Sensitive Lands regulations – it was only 
subject to the Tree Code. The Tree Code required mitigation planting. It there was not enough 
room to plant them the applicants could pay into the Tree Fund. Mr. Prichard advised that a 
specific type of maple tree listed as an alternate street tree on the Landscape Plan was very 
susceptible to mold.   

Mr. Poulson indicated he expected a PD application to provide a lot more detailed information 
about what the development would look like. Ms. Hastay related that she had suggested the 
applicants provide the conceptual site plan to be helpful for the Commission. It would become part 
of the approval and the basis for refined building plans for individual lots the applicants would 
submit during the building permit stage.     

Ms. Hastay clarified the exhibits listed under Condition A(7) were to be generated by the applicants 
and recorded so all future property owners would be aware of the PD requirements. Exhibit C, for 
example, would show where the four protected Oregon White Oak trees were. She confirmed that 
the Commission could add a condition that the CC&Rs would specify that lot owners were to 
maintain their stormwater quality planters, but the City typically required that anyway. Staff clarified 
that after the setbacks were approved in the PD process they were set forever unless modified by 
the City; the lots would not be categorized as ‘substandard’ lots; and the applicants would have to 
apply for modification of the PD approval or use the RID process to change them. She clarified the 
applicants were not asking for any exceptions to front and side-yard setback standards. She 
explained that the applicants had provided a ‘de facto wavier’ of flag lot requirements, noting the 
applicants owned both the flag lots and the abutting property. She clarified that that none of the lots 
were subject to garage appearance and location standards. She explained that Tract B was a 5-
foot-wide open space/buffer tract which served as a work-around to the PD requirement. PD lots 
which abutted development in a different density zone are required to be at least 75% of the 
minimum lot size of the abutting zone. The site was zoned R-7.5. The abutting development was 
zoned R-15, but was developed as a PD with 6,700 s.f. average lot size.  Without Tract B the four 
lots on the site that abutted the R-15 zone could not be less than 12,000 s.f. in size.             
 
Applicants 
 
Mike Foote, 764 10th St., related that he had initially tried to do what the applicants and the 
neighbors wanted, which was to spread the houses out and preserve the trees. However, the Code 
did not allow that. Now they proposed a group of houses on smaller than 7,500 s.f. lots, which was 
what the Code allowed. The homeowners association would have to maintain the tree grove, rain 
gardens, and stormwater detention facilities. They had lots facing the trees so people could 
appreciate them. The applicants did not intend to put fences back there and it was unlikely that a 
future property owner would decide to do that.       
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Mr. Foote related that the applicants had been asked to have a 4-foot tall fence along Lots 1-3 but 
they wanted to make it a 6-foot fence so those residents had more privacy. They had been asked 
to dedicate an additional 10 feet of right-of-way along Carman Drive so the site was 40 feet from 
the centerline even though other subdivisions in the area had only been asked to dedicate enough 
land to make them 30 feet from the centerline. He explained that the applicants wanted to offer 
building envelopes big enough to provide people with what they wanted today, which was a lot of 
square footage on the main floor. They would set the second floor back to reduce mass on the 
street. He related that he had met with neighbor Brenda Henderson about her concerns. He 
explained the applicants were going to improve drainage by installing an underground storm drain 
pipe. They hoped they could get her lot to drain out into that system.     

Questions of Applicant 
Monty Hurley, AKS Engineering & Forestry, LLC, 12965 SW Herman Road, Ste. 100, Tualatin 
(97062), explained for Mr. Poulson why the applicants planned to have seven individual water 
service lines instead of a water main in Carman Drive. The Lake Grove Water District did not want 
short, nonpublic, water mains outside of public streets. He agreed with Mr. Poulson that the 
geotechnical report indicated there were soft soils, high ground water and low infiltration rates. He 
and Mr. Poulson discussed Mr. Poulson’s concern that routing a deep main storm line in a narrow 
area between houses would cause issues when it needed to be maintained. Mr. Hurley 
acknowledged the site was tight and the situation was not ideal. However, the trench would be 
fairly shallow and the storm system would work as designed.   
 
Mr. Poulson indicated that there were not enough engineering details and calculations for him to 
envision what the storm drainage system would look like or to know if the bioswale was correctly 
sized. He questioned why the applicant was required to install a new sewer in front along Carman 
Drive and extend it and size it to serve future development. Mr. Foote indicated the Engineering 
Department required that extension. He indicated that it would have been nice if they could have 
connected to the existing sewer on Greystoke instead and had a gravity fed system.   
 
Public Testimony - Neither for nor Against 
Brenda Henderson, 16185 White Oaks Dr., related that her property abutted Lot 3. The water table 
was very high and she already experienced flooding and had to use sump pumps to drain her yard.  
She had talked with Mr. Foote and staff about it. They had assured her there would be some sort 
of drainage line along Carman Drive. She hoped drainage would be addressed adequately.   

Davina Doby, 16253 White Oaks Dr., related that the RCPA was in back of her property. In the 
winter there was deep water there. She did not see anything that would change that. She inquired 
whether the applicant would care for the trees in the RCPA and keep them healthy. It was currently 
a wild, uncared for, area.   

Brendon Simmons, 16219 White Oaks Dr. testified that he also pumped water out of his back yard 
in the winter. He was also concerned that he had not received notice as the others had. He was 
concerned that lights of cars driving in on the road would shine into his back yard, living room and 
bedroom at night. He asked what the applicant was going to do about a buffer; if the trees were 
going to stay; and if they were going to clean up along that fence.   

Rebuttal 
Mr. Foote said he respected the neighbors’ privacy and their drainage problems. He would try to 
help solve the drainage problem by taking care of runoff on site and getting it out to Carman Drive. 
He was preserving the trees next to Mr. Simmon’s house. He did not anticipate people driving in at 
all hours of the night, but, if there were trees at the end of that driveway they would block car lights.   

Staff Response to public testimony 
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In regard to notice of the hearing being sent to Mr. Simmons, Ms. Hastay advised that records 
showed it was sent to the mailing address of the property owner as shown on Clackamas County 
records, which was on Siskiyou Street in Portland. Notice had also been posted on the site’s 
Carman drive frontage.   

No party asked for the record to be held open for additional written testimony or evidence. The 
applicant waived their right to hold the record open for a final written argument.   

Deliberations 
Chair Needham recalled there had been a lot of questions regarding drainage. Mr. Poulson 
indicated he would feel more comfortable if there was more engineering-related information 
because he questioned whether the applicant proposed the right designs in regard to stormwater 
detention and water quality facilities. He mentioned the high groundwater table and seven copper 
water services coming a long distance/related water pressure. He indicated that he was concerned 
the lots were laid out so the development would be much higher density than normal in an R-7.5 
zone. Just because they dedicated the RCPA behind them did not add the extra privacy that the 
Code required because they were putting houses really close together and the buffers between the 
homes were not there. He recalled neighbors’ concerns about drainage problems. He anticipated 
that the situation would improve because the development was directing stormwater into pipes and 
less would go into the ground.     

Mr. Creighton said he was impressed that the applicant was taking out 30-some trees and saving a 
couple of hundred, which was a very challenging civil-engineering and planning effort. He 
applauded them for creative solutions. From a design perspective the house/lot orientations where 
the front yard was actually the side would not make sense to the public who passed by on the 
Carman Drive. He noted it sounded like the area around the RCPA was kind of swampy, especially 
in winter. He commented that it would be interesting to see how the applicant met the challenges 
during final design of each building.   

Mr. Ahrend inquired why the City was asking the applicant for more right-of-way dedication than it 
had required of other developments along Carman Drive and if the pathway could be in an 
easement. Staff advised that the City Engineer and City Attorney were now asking for public 
improvements, including area for a widened roadway, drainage swale, and public pathway to be in 
the public right-of-way. The rules had changed since the other developments were approved. The 
pedestrian pathway could partially meander into an easement if it needed to in order to preserve 
trees.     

Mr. Ahrend recalled the applicant questioned the requirement for a 4-foot fence along Carman 
Drive. Ms. Hastay explained that staff required the fence to provide privacy where public space met 
private backyards on Lots 2, 3 and the side yard of Lot 1. Fence standards limited a fence that 
close to the public right-of-way to four feet. If nearby property had 6-foot fences it might be a 
compliance issue. She observed the applicant had not asked for a minor variance for fence height.  
She confirmed they would not have needed a fence there if they had chosen to orient the houses 
to face Carman Drive. She confirmed that individual homeowners could accomplish privacy 
screening just inside the fence as long as they did not affect sight distance at an access.   

Mr. Ahrend indicated he agreed that the applicant had done a pretty good job of working with the 
Code and he believed it met the Code. He explained he would have preferred to see a 
development more similar to those to the east and west, with lots that were the size of the zone 
and served by a public street.     

Mr. Poulson asked if it would have worked if the applicant proposed a development that used a 
narrow public street or alleyway. Staff advised that the lots would have had to be even smaller and 
with even more reduced setbacks after subtracting the area of required public street and utility 
easements to get net developable acreage. It would affect their ability to meet the minimum density 
requirement.   
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Mr. Prichard said his main concern was the projected sizes of the houses. He recognized the 
applicants were allowed to use density transfer, but he suggested they could make them smaller 
houses with envelopes scaled to the size of the lots to save as many trees as possible instead of 
making them as big as possible. He asked if there was a way to put a water main across the street 
and have the water connections be on the south side of Carman Drive. Mr. Poulson recalled the 
applicants had testified that the water district would not allow it. However, he advised it was 
common practice.   

Staff confirmed for Chair Needham that in the past the Commission had imposed a condition that 
prohibited a fence between individual lots and an RCPA. He indicated he supported having the 
denser resource protection area but the end result of these types of overlays was they ended up 
with oversized houses close to each other on small lots. Some people liked that because they had 
to spend less time maintaining their yard.  The question was did this PD meet the standard of the 
same or a better sense of privacy than a standard subdivision would. The standard offered a 
number of things they could consider. He had to put his personal feelings aside when he 
considered it. He struggled with it because he recalled some projects looked fine on paper, but the 
actual development was quite startling. He anticipated in a project like this the builder would build 
on all lots and identify some trees as being compromised when they submitted individual building 
permits. Mr. Ahrend anticipated this project would look a lot like the project on Pilkington where a 
large grove was preserved in open space and the houses were very close together on small lots 
with small setbacks.  

Mr. Creighton anticipated the homes would all be custom designed in order to meet the challenges 
of convoluted footprints and R-7.5 standards. That might mean the resulting product would be 
better looking. Mr. Poulson was concerned that he did not know if some nice trees around the 
edges would remain there or not. He felt there were not enough details to envision what would be 
done on every lot. Chair Needham anticipated it would be a similar situation to the development on 
Pilkington where the public would not see the preserved area in back of the property, just very 
dense development along Carman Drive. They would drive by thinking there was no privacy there. 
It would look different to them if it was a development of 7,500 s.f. lots.   

Mr. Poulson commented that the development was very tight. He noted the applicants had to and 
did preserve about half of the RC District. Then they had to use a private road and have exceptions 
to make it work. He commented that the driver was that 9 lots made it pencil out.     

Ms. Melendez anticipated the public perception from Carman Drive would be different than the one 
from Pilkington because there were three good-sized white oaks along Carman Drive and a very 
large one in the interior which would add to the sense of forest canopy. She noted residents would 
not have significant outdoor privacy but it was more about interior privacy which would be handled 
house-by-house in the design stage in terms of things such as window locations.    

Mr. Poulson recalled in applying exception criteria the Code allowed the reviewing authority to 
consider whether the applicant had reserved or dedicated more than the minimum required amount 
of open space. He noted they had (at 50%) but it was because they were required to and because 
of that he could not consider the generosity of the open space dedication. He was now back to the 
question of a better sense of privacy and he was not seeing it.   

Staff confirmed for Mr. Ahrend that individual residential lots could not take direct access from 
Carman Drive. The project would have consolidated driveways whether it had a public or private 
street.   

Ms. Melendez said she did not have reservations strong enough to not approve with the conditions 
as recommended by staff.    

Mr. Ahrend recalled Mr. Poulson had commented on Condition D(12), which talked about 
infiltration systems on each lot. Staff explained it contained standard language calling for systems 
‘to the satisfaction of the City Engineer’ which provided flexibility in the type of drainage facility; 
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and, that this was a preliminary plan that would be refined. Chair Needham commented that the 
plan they were looking at was the best case scenario in terms of lot coverage; the builder would 
ask for changes to make a kitchen fit, for example; and footprints might change due to 
geotechnical issues. Mr. Creighton indicated he agreed with what Ms. Melendez had said and was 
inclined to support the application. Mr. Prichard said he was inclined to support it because the 
applicants had shown how they could meet the Code, although he would like to see bigger lots.     

Mr. Ahrend moved to approve LU 14-0034 with the changes suggested by staff in regard to the 
setbacks on Lot 9 and the corrections to Lot 7.  Ms. Melendez seconded the motion.   

Applicant’s response to changes in conditions 
The applicants asked for clarification of the changes. Ms. Hastay clarified that staff proposed to 
correct the proposed lot dimensions and setbacks table on page 11 of the staff report to specify 
that Lot 7 was 5,831 s.f.; the rear yard setback was along ‘west’ property line; and the side yard 
setbacks were along ‘north and south’ property lines. They proposed to switch widths of setbacks 
on Lot 9. The applicants’ table showed them as a 10-foot north side yard setback and a 5-foot 
south setback. Staff recommended a 5-foot north side yard and a 10-foot south side setback. The 
larger south setback would provide more protection for two large Douglas fir trees in the park that 
were next to and five feet away from the fence. She clarified for Ms. Melendez that Lot 8 
setbacks/buffer were correctly shown in the table and plans as a 5-foot setback and a 5-foot buffer. 

Mr. Foote asked the Commission not to change the setbacks on Lot 9 until after a review by an 
arborist, who might determine that a beam-type footing could bridge a root on the Douglas fir tree 
on Lot 9. He explained that two feet might make a difference in that building envelope where it got 
narrow at the rear part of the house. Staff advised that given the locations of the trees, a 5-foot 
setback was not going to be enough to protect them; the combined setbacks would equal 15 feet 
whether they were switched or not; and protecting the very large Douglas firs in the park should be 
a priority. Ms. Hastay related that she had talked to the applicant about the proposed new condition 
two days prior. 

Mr. Prichard referred to Exhibit E-13 which identified trees on the site, and suggested the 
justification for having the larger setback on the south, Waluga Park, side could be that trees close 
to the northern line were not as valuable as the Douglas fir trees in the park. In regard to trees on 
the north side an arborist’s expertise could be utilized in the area just above the “9” symbol.   

Mr. Boone clarified that approval would be of setbacks, not building envelopes. Chair Needham did 
not support asking the applicants if they wanted to reopen the hearing. Mr. Ahrend supported the 
staff recommendation, but wanted to offer the applicants the opportunity to take a second look and 
come back to the Commission to present their preference.   

Mr. Poulson inquired about moving the RCPA away from the north side of Lot 9 a bit and 
expanding Tract B to offset. Staff clarified that Tract B was open space, but not RCPA; and the 
applicants were at the 50% margin so if they moved Tract A RCPA back from Lot 9 they would 
have to expand RCPA in some other place. If they expanded Tract C RCPA it would be a fairly 
significant change to the applicants’ proposal.   

Ms. Melendez indicated a 10-foot south setback on Lot 9 made sense and she would not want it to 
be any less. The house would just be a two-bedroom house or one that had an eat-in dining room. 
Chair Needham noted the applicants had gotten two days’ notice of the new condition but had not 
provided more evidence or asked them to leave the record open.      

Mr. Foote asked if the applicants could modify the setback lines and apply for a variance to have 6-
foot fence height post approval. Staff advised the setbacks and fence height would be set by 
approval. If the applicants wanted to change them later they would have to submit an application to 
modify the PD and for a minor variance to required fence height. They could also apply for RID 
review of a specific design. Mr. Foote then agreed that the Commission should go ahead and vote.   
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The vote was conducted on Mr. Ahrend’s motion and it passed 5:1.  Mr. Poulson voted no. Mr. 
Boone announced the final vote on the findings would be held on Monday, September 15, 2014, at 
6:00 p.m.   

GENERAL PLANNING AND OTHER BUSINESS 
None. 

ADJOURNMENT 
There being no other business Chair Needham adjourned the meeting at approximately 9:36 p.m. 

Respectfully submitted, 

Janice Reynolds /s/ 
 
Janice Reynolds 
Administrative Support 
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