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CITY OF LAKE OSWEGO 

Development Review Commission Minutes 
October 19, 2015 

Vice Chair Poulson called the meeting to order at 7:00 p.m. in the Council Chambers of City Hall, 
380 A Avenue. 

Members present:   Vice Chair David Poulson, Kelly Melendez, Kirk Smith, Jeff Shearer and David 
Rabbino.  Chair Brent Ahrend and Paden Prichard were not present.   

Staff present:    Hamid Pishvaie, Assistant Planning Director; Scot Siegel, Planning and 
Building Services Director; Leslie Hamilton, Senior Planner; Johanna Hastay, 
Associate Planner; Anne MacDonald, Stormwater Quality Coordinator; Evan 
Boone, Assistant City Attorney; and Janice Bader, Administrative Support 

MINUTES 

Ms. Melendez moved to approve the Minutes of June 15, 2015. Mr. Rabbino seconded and the 
motion was passed 5:0. Mr. Rabbino moved to approve the Minutes of July 6, 2015. Mr. Smith 
seconded and the motion was passed 5:0. Ms. Melendez moved to approve the Minutes of July 
20, 2015. Mr. Shearer seconded and the motion was passed 4:0:1. Mr. Poulson abstained 

FINDINGS 

None. 

PUBLIC HEARINGS 

LU 15-0037: A request by Westlake Consultants for approval of a 4-lot single family residential 
subdivision creating two flag lots, and the removal of five trees to accommodate the development.  
Location of Property: 18975 Pilkington Road (Tax Lot 200 of Tax Map 21E 19 BA). The staff 
coordinator is Leslie Hamilton, AICP, Senior Planner.   

Vice Chair Poulson opened the hearing. Mr. Boone outlined the applicable criteria and procedure.  
At time of declarations each Commissioner related his/her business/occupation and Ms. Melendez 
reported a site visit. No one present challenged any commissioner’s right to hear the application  

Staff Report 

Ms. Hamilton discussed the surrounding uses of low density residential development in the county, 
Pilkington Park, Rivergrove Elementary School, and an existing asphalt pathway along Pilkington 
Road. Only one tree was proposed to be removed. She advised that tree removal for each future 
dwelling would be reviewed during the building permitting process. Four lots was the maximum 
density by the R-10 Zone. No open space tract was required because the site was less than 
75,000 sq. ft. and did not contain protected natural resources. Staff recommended approval subject 
to the recommended conditions of approval.   

Questions of Staff 

Ms. Hamilton clarified that all four lots would be accessed via an access lane. There was a 
question whether the applicant should be required to install a sidewalk. The Engineering staff 
recommended requiring a non-remonstrance agreement for future Pilkington Road improvements 
until the City had worked out some alignment issues and was ready to do the full road 
improvement project. Meanwhile the existing pathway provided connectivity. She clarified that the 
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existing right-of-way was wide enough for the future road project so it would not affect the 
proposed setbacks. She confirmed that the applicant had been advised to contact Clackamas 
County in regard to permitting the segment of the sanitary sewer extension that was in the county. 
Staff clarified that the height of houses on the flag lots was limited to 26’ but certain roof forms 
could extend up to six additional feet.     

Ms. Hamilton and Mr. Poulson discussed that the applicant could potentially create a zone of 
benefit and receive SDC credit and reimbursements from others who connected to the sewer 
extension. They discussed how storm runoff would be handled, noting that the Staff Report 
cautioned that driveway runoff could not be directed to a subsurface disposal system without DEQ 
approval.   

Applicant 

Ken Sandblast, Westlake Consultants, Inc., 15115 SW Sequoia Parkway, Ste. 150, Tigard, Oregon 
(97224), represented the applicant. He indicated they agreed with the staff report. The building 
envelopes shown would accommodate future houses that complied with zone standards, including 
the height standards for flag lots. He pointed out the two flag lots in back were larger and were 
positioned next to the public park. The applicant acknowledged that they had to build the off-site 
sewer line and had to talk with the county about it. They would determine whether or not to have a 
zone of benefit during the final engineering phase. He discussed that the existing Pilkington Road 
right-of-way was 68 feet wide, which was well in excess of standard width for such a street, so 
there was no need to dedicate additional right-of-way. He noted many frontage improvements were 
already there. The bike lane was one of the future improvements related to the non-remonstrance 
agreement.   

Mr. Sandblast related that only three trees had to come out for the shared driveway and the 
applicant would plant street trees along Pilkington Road. Tree removal associated with building the 
houses would require a Type II tree removal permit during the building permitting process. He 
confirmed that the applicant planned to discuss with the Parks and Recreation Department what 
landscaping and fencing the Department wanted along the park. He asked the Commission to 
approve the application.   

Questions of applicant 

Mr. Sandblast and Mr. Poulson discussed how the applicant would address drainage. Mr. 
Sandblast related that the applicant had consulted the Engineering Department about it. He 
referred to Exhibit E-9. There were to be drywells on individual lots. Runoff from the access lane 
would be directed to a swale, then to a pipe, then dispersed in back yards where the runoff was 
currently going due to the topography. The geotechnical report said that there was a good 
infiltration rate there. The final plan would be subject to Engineering Department review and 
approval.     

Public Testimony 

None. 

Deliberations 

No one asked to keep the record open to additional written evidence or testimony. The applicant 
waived their right to additional time in which to submit a final written argument. Vice Chair Poulson 
opened deliberations. 

Ms. Melendez questioned why the applicant was not being required to build a sidewalk with the 
development for pedestrians going to the school and park. Staff discussed that the existing asphalt 
pathway was fairly new and provided that connectivity. Meanwhile there were alignment and 
drainage issues to be worked out before the City would be ready to design the entire roadway 
project. Mr. Poulson was concerned that the conditions might not ensure that the roadway over the 
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sewer trench patch was properly restored on that heavily used road. Staff advised the City had 
specific standards for issue that were applied during the street opening permitting process.   

Mr. Rabbino moved to approve LU 15-0037 as recommended by staff. Mr. Smith seconded and 
the motion was passed 5:0. The vote on the Findings, Conclusions and Order was scheduled on 
November 2, 2015 at 7:00 p.m.   

AP 15-07 [LU 15-0041]: An appeal and request for a public hearing of the staff decision to approve 
a Resource Protection (RP) District delineation and construction of a single family dwelling on an 
encumbered lot. The request by Brad & Sue Grove also includes a 15-foot reduction to the 30-foot 
rear yard setback and removal of five trees. Location of Property: 16364 Ivy Lane (Tax Lot 4300 of 
Tax Map 21E 11CC). The staff coordinator is Johanna Hastay, AICP, Associate Planner.   

Vice Chair Poulson opened the hearing. Mr. Boone outlined the applicable criteria and procedure.  
At time of declarations each commissioner related his/her business/employment. Ms. Melendez 
reported making a site visit and Mr. Shearer related he was very familiar with the site. No one 
present challenged any commissioner’s right to consider the application.  

Staff Report 

Ms. Hastay related that the subject lot had been part of a four-lot parcel owned by the Groves.  
John Gerritz, Gerritz Custom Homes, had contracted to purchase the lot.   

Ms. Hastay discussed the various development limitations on the site, which was fully encumbered 
by natural resources. After factoring the stream corridor, protected riparian area, construction 
setback, setback from a public sewer line; and 30-foot required rear yard setback the remaining 
development area was a tiny fraction (perhaps 300 - 350 sq. ft.) of the 26,000 sq. ft. site.   

Staff had then followed the Code that allowed one single-family home on an encumbered lot (LOC 
50.05.010.6.d) as well as a long-standing City interpretation that encumbered sites were allowed 
‘reasonable use’, which was a dwelling of the size that would be allowed on the minimum size lot 
allowed by the R-15 zone (15,000 sq. ft.). They calculated that the zoning would allow a 3,750 sq. 
ft. lot coverage. The applicant, however, proposed a much smaller footprint of 2,810 sq. ft. It would 
impact about 2,250 sq. ft. of the protected riparian area. The application asked for 50% reduction 
of the 30-foot required rear yard setback in order to shift the footprint away from top of bank of the 
stream corridor. The proposed house was three stories, including a daylight basement and a partial 
upper story.   

Staff discussed that development had to be above top of bank. Sensitive Lands code called for first 
avoiding and then minimizing and mitigating development impacts. It also allowed base zone 
dimensional standards, such as the rear yard setback, to be modified in order to mitigate impacts 
to the resource. That put the house closer to Ivy Lane.   

Ms. Hastay discussed the staff response to the issues appellants raised in their letter of appeal 
(Exhibit A-1), noting that after the appeal was filed the applicant met with as many appellants as 
possible to answer questions and concerns.     

Issue: Public noticing requirements were not met. Staff found that they were met. A neighborhood 
meeting was not required. The required 300-foot notice area had been extended to 530 feet in 
order to reach 50 properties, as required. The required sign had been posted.      

Issue: A height variance was not addressed. After examining plans and contours staff found no 
height variance was required because the proposed building complied with the zone’s base height 
limitation of 35 feet. They found it did not need the 6-foot height exception of the zone as permitted 
outright for certain roof projections.   

Issue: Insufficient evidence in the record to determine compliance with the applicable standards. It 
was not clear what the appellants believed was missing. That the application had been deemed 
‘complete’ meant there was sufficient evidence in the record to determine compliance with 
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applicable standards. It did not mean 100% accurate information. Staff had used Code conditioning 
authority to recommend some conditions of approval they found were necessary to bring the 
application into compliance with the applicable standards.   

Issue: Inadequate consideration of negative impacts on the neighborhood. Staff found the proposal 
adequately balanced neighborhood impacts with development opportunity. The proposed dwelling 
was on a legal lot of record. The proposed dwelling was 1,000 sq. ft. smaller in lot coverage and 
floor area than a dwelling that would be allowed under Sensitive Lands standards. The majority of 
the site would remain heavily landscaped per Glenmorrie Overlay District, Sensitive Lands, and 
Type II tree removal mitigation requirements. A Google street view of the legal front yard from 
Glenmorrie Drive showed the densely vegetated area which was not going to be impacted by the 
proposed development. An aerial view showing the approximate area of building envelope showed 
how much of the site was not going to be impacted. Staff recommended approval of the application 
subject to the conditions listed in the staff report.   

Questions of staff 

Ms. Hastay clarified where the proposed house would be located on the aerial photograph, pointing 
out that dense vegetation would block the view of the house from the rest of the neighborhood.  
She clarified that the appellants’ letter had not specified what the problem was. People who visited 
the Planning Department seemed to be concerned that the home was too tall; about the impact on 
the stream corridor; that mitigation was not going to be viable or sufficient; and that the notification 
radius went in the wrong direction. She pointed out the notification area on the aerial map.   

The commissioners inquired regarding elevations and the height range of trees/vegetation. Staff 
pointed out the existing house, which had been sold with the other three lots; the streams; the 
general direction of slopes; and the fairly flat landscaped bench that dropped down to the stream.  
She did not have the specific elevation of the existing house. She pointed out that the applicant 
had submitted a shade point exhibit that showed there were several existing trees in the south side 
yard that shaded the building envelope. She clarified that the front yard of the proposed dwelling 
was not along Ivy Lane, but along Glenmorrie Drive because Ivy Lane was not a public street.  
That meant the rear yard was along Ivy Lane.   

Staff confirmed that Sensitive Lands code allowed them to reduce the 30-foot rear yard setback 
because it allowed dimensional modifications in order to minimize impacts to the resource (see 
LOC 50.05.010.4.b and their analysis in the Staff Report). If the setback was not reduced the 
reasonable development size (3,750 sq. ft.) footprint would not only be in the riparian area, but 
would go over top of bank. The proposed building footprint (2,810 sq. ft.) would not need to go over 
top of bank and into the stream corridor if the rear yard setback was reduced to 15 feet at one 
corner of the house. The rest of that setback was 17 to 18 feet. Staff confirmed that the 
Commission could potentially consider a reduction to zero feet, but the applicant wanted the 
setback to be 18 feet in front of the garage for parking purposes.    

Mr. Boone discussed that in 2005 the planning director had issued the interpretation of what was 
allowed on an encumbered lot and it had subsequently been affirmed by the Commission. It was 
that reasonable development was that the owner got to build the largest house that would be 
allowed on the smallest lot allowed by the zone. That was reasonable development even if the 
subject lot was much larger than the zone’s minimum lot size. Mr. Pishvaie suggested the 
commissioners compare the applicant’s proposed 18-foot garage setback from Ivy Lane with the 
10 to 20-foot setback from the access lane on the flag lots that they had just approved in the earlier 
hearing tonight.     

Ms. Hastay confirmed the yellow markers shown on the plans indicated top of bank. They had 
been posted in the past by the City’s natural resources staff and then verified recently by the 
current consulting natural resources planner. The flags had then been surveyed by the applicant’s 
surveyor.   
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Ms. Melendez discussed that there was only one area to build on the encumbered site and that the 
footprint location was determined in part by the location of top of bank. She asked for more 
information on the determination of top of bank. Staff advised top of bank was where the ravine 
slope changed from greater than 25% to less than 25%, acknowledging that there was not a clear, 
flat, break for top of bank on this site.       

Mr. Poulson related that he was very familiar with this property. He indicated that he wanted to 
make sure he understood what the Code said that would allow such a big house to impact such a 
pristine area. Ms. Hastay asked him to recall the building footprint area, which she described as a 
landscaped area associated with the existing single-family home to the north. It was not a pristine 
stream corridor. It was a grassy area with non-native landscaping, including invasive species, such 
as bamboo. She discussed that this was a large legal lot of record that was encumbered by RP 
District and an existing public sewer easement. The Code allowed a single-family home on it. The 
current interpretation of reasonable development meant that the house could be as large as one 
the R-15 zone would allow on a 15,000 sq. ft. lot. They had calculated that to be 3,750 sq. ft. lot 
coverage (based on the proposed height) and 5,598 sq. ft. floor area. The applicant proposed to 
build a home that was much smaller than that. In response to the concern that the proposed three-
story home was too tall she advised that it complied with the R-15 height limit of 35’. If it was a 
lower, single story, home, the zone would allow even more lot coverage and floor area. She noted 
that the daylight basement would be visible due to the slope; and that the partial second floor was 
set back.   

Staff confirmed that the property owner had to mitigate impacts to the resource. She discussed the 
mitigation plan and the condition of approval that required an 80% survival rate and three years of 
monitoring and maintenance reports. She discussed the constraints to shifting the footprint in 
various directions, which were the offset from the utility line, the protected riparian area and the 
required 30’ rear yard setback. The applicant was asking to reduce the setback to 15 feet which 
would keep the footprint above top of bank but take it closer to Ivy Lane.     

Applicant 

John Gerritz, Gerritz Custom Homes, 3343 NW Tullamore Ct., Portland, Oregon (97229); and Matt 
Newman, NW Engineers, LLC, 3409 NW John Olsen Place, Hillsboro, Oregon (97124) discussed 
that the area where the applicant proposed to build had been a completely landscaped area for 
years. Mr. Newman indicated he had worked with staff to determine what could be done and how 
to fit a house on the property and then designed a house that exactly fit the criteria.   

Mr. Gerritz discussed the constraints of the sewer line and top of bank. The existing sewer pipe 
was not centered in the public utility easement so that pushed the house towards the bank. They 
had found and surveyed the break in the slope, which was not a very pronounced break. They 
were a minimum of five fee from it at every point of the house and decks with the exception of the 
stormwater line going down to the creek. They had a riprap outfall and would use a spreader so the 
runoff would be dissipated and not discharge into the creek. They proposed to have flow-through 
planters to take care of roof and driveway runoff. He related that the majority of the building site 
was lawn and yard and there were many invasive plants, including ivy and bamboo. The mitigation 
plan had been prepared by an environmental consultant and it exceeded minimum requirements.  
It involved removing invasive plants through a combination of hand removal and herbicide spray 
and then planting native trees and vegetation. The applicant believed they could save three trees 
that were just below the top of bank. They had previously believed they could plant on the north 
side of the house, but they would meet Condition A(7), which required additional screening and 
buffering there.   

Mr. Gerritz indicated that the application met the minimum criteria and the applicant had always felt 
they complied with the building height limitation. He discussed that the only place they had for 
parking outside of the garage was in the proposed 18-foot setback in front of the garage. Staff had 
indicated they could not widen the street to have on-street parking.   
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Public Testimony 

Proponents 

Brad Grove, 755 6th St., (97034) testified that he and his wife had owned the property for 18 years 
and before the Sensitive Lands overlay was applied. It was a pre-existing lot that could be built on 
without even having to move the lawn, which had been that way since 1965. He discussed that 
there were no surprises. During the pre-application process the City staff had looked at it and the 
neighborhood association representatives, John Bell and Carolyn Jones, had been there to hear all 
the findings, including that it was a buildable lot of record. The people who had purchased the 
Groves’ house had been aware that there was a buildable lot for sale next to it. The plan was to 
build a two-story home with a finished basement. It would be hard to see because it would be back 
in the woods. He discussed that the house next door was a single story home with a daylight 
basement that looked bigger from Glenmorrie Drive because of a crawl space under the basement.   

Mr. Grove discussed that the applicable codes and regulations dictated what could be done in a 
case like this and took away subjective judgements about what was too big. Staff had discussed 
the size limitations and reported that the proposed house was smaller than one the requirements 
would allow. Mr. Grove discussed why the proposed house fit the community standard. Their old 
house was 4,600 sq. ft.; the house on the other side of the site was also 4,600 sq. ft.; and the 
proposed house was 4,500 sq. ft.  Almost all of the homes around it were over 4,000 sq. ft. and all 
of them had daylight basements. The aerial view showed that the proposed home was no closer to 
another home than any of the other homes were. He asked the Commission to approve the 
application.   

Opponents 

Sumy Freeman, 16342 Ivy Ln, indicated that she and her husband lived next door. They had 
bought the Groves’ home and three lots believing that the subject lot was unbuildable, but knowing 
it was possible that someone might build on it. She discussed her concerns about the size and 
height of the proposed home. The Freemans had a single level home with a daylight basement.  
The proposed home was two stories and a daylight basement. She recalled the application said 
something about a 435-foot area of roof with a height exception and inquired if that was part of the 
current proposal. She discussed the solar balance point, explaining that the two tall fir trees shown 
for shading were narrow and did not shade to the extent a home of the proposed height would. She 
asked the Commission to reconsider allowing such a large home with that amount of height to be 
built on such an encumbered and small lot.   

Troy Freeman, 16342 Ivy Ln., indicated that he and Sumy Freeman had anticipated that someone 
would buy the subject lot and build a house on it, but they had become concerned when they read 
the mailing that indicated the house to be built there would look three stories tall and the 30-foot 
setback would be reduced to 15 feet. He noted there would only be a very small area to park cars 
and it opened onto a private street that was probably eight to 10 feet wide. He indicated he wanted 
to make sure everything was to Code and the new development would not impose on his house.   

When asked if he was appealing because there was a specific Code provision or procedure he 
was alleging was not being complied with Mr. Freeman indicated he had read that the Code 
required a minimum 30-foot setback and thought they were not following the letter of the Code. He 
had learned that day that 30 feet did not really mean 30 feet. It could be whatever the City wanted 
to adjust it to. After hearing from a Commissioner that the Commission could approve a variance 
based on criteria, Mr. Freeman indicated the criteria were not sufficiently laid out in the information 
he had access to. Mr. Boone clarified that it was not a variance, but a modification permitted by the 
Code.    

Ed Hepp, 2031 Lilli Ln. (97034), indicated that the site was on Ivy Lane - not on Glenmorrie Drive. 
There were five homes along Ivy Lane and Lilli Lane, which were private roads owned by those 
residents. He cited the District’s Purpose Statement in LOC. 50.005.001, noting that it was to 
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ensure that new residential development occurred in a way that was compatible with the unique 
character of the Glenmorrie Neighborhood by not adversely impacting the privacy of adjacent 
neighbors and by preserving the country character. He clarified that his objection was that the 
proposal violated the purpose section. A residence that was built right up against the road would 
be totally different from everything else in the neighborhood and impact the neighbors. He 
suggested the intrusions into both the resource area and the character of the neighborhood should 
addressed by reducing the size of the building footprint. Ms. Hastay clarified that the Staff Report 
addressed the Glenmorrie Overlay District, but not Section 1, Purpose Statement.   

Neither for nor Against 

Gloria Benci, 16955 Old River Dr., indicated that although technically and legally notification was 
probably done properly and she lived outside the notification area, she should have been notified 
based on common sense because her residence was a seven to nine-minute walk from the site 
and the Groves knew who their neighbors were. She estimated one-third to one-half of those who 
had been notified were more than 20 minutes away and were not part of the Glenmorrie 
Neighborhood. Of the 50 addresses only 38 people were actually notified because there were a lot 
of duplicate addresses and seven or eight were sent to undevelopable lots. She had spent many 
hours on the property participating in ivy pulls organized by the neighborhood association.     

Ms. Benci discussed that it seemed reasonable to build a smaller house on the lot because of the 
RP District. The formula for building on encumbered lots diminished her faith in the City’s ability to 
enforce the Code properly. Having a slightly smaller footprint instead of reducing the rear setback 
from 30 to 15 feet was never considered. She suggested that the Commission encourage Mr. 
Gerritz to meet with the neighborhood to address their concerns. She observed that the initial 
notice of intent to develop did not say the home would be a three-story home. She recalled that Mr. 
Gerritz had assured them that the roof was going to be lowered and the building was going to be 
moved a little further from the Freeman’s property. She anticipated that the private roads would be 
impacted by heavy trucks and asked if there was some obligation to upgrade them post 
construction. She asked the Commission to read Judy Dauble’s letter which cautioned regarding 
use of herbicides.       

Carolyne Jones, 2818 S. Poplar Way, a Glenmorrie Neighborhood Association (GNA) board 
member, discussed the appellants’ contention that the City had failed to comply with applicable 
notice requirements. She had not been notified even though she had represented the 
neighborhood at pre-application conferences for years; and she believed that board members were 
entitled to receive notice whether or not a neighborhood meeting was required and no matter how 
far they lived from the site. She asked for clarification of notification requirements.   

Ms. Hastay discussed that the City had sent pre-application materials and Notices of Land Use 
Application to neighborhood association chairs; the neighborhood association had the courtesy 
right to send two representatives to the pre-application meeting; and the Glenmorrie 
representatives had been their chair, John Bell, and Carolyne Jones. The Notice of Application that 
started the 14-day public comment period was mailed to the required minimum of 50 property 
owners, to the chairs of the neighborhood the site was in and the abutting neighborhood 
associations. She noted that Ms. Jones’ property was more than 1,000 feet from the site and 
outside of the search radius for the mailing labels; however, when staff notified neighborhood 
chairs that information could be passed down to the board members and any residents who might 
be outside of the mailing area.     

Ms. Jones held that she was on the list as the designated GNA board official to handle the 
preliminary application process and should have received the notification. She noted that 
neighborhood association chairs were volunteers who did not always have the time to forward 
notifications to the rest of the board members. There was a gap here that the City needed to 
address some time in the future.   
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Rebuttal 

Mr. Gerritz addressed the concern about reducing the rear yard setback by initially relating that if it 
was acceptable to the City he might try to move the house back further but it would be tough to 
move it back so far that it met the 30 or a 25-foot setback. Later in rebuttal he and Mr. Newman 
clarified that they were considering increasing the setback from 16’ 1” to 17’ 1’’ or thereabouts by 
making the house smaller by 100 sq. ft. In doing so they would not move the building. Mr. Newman 
related that staff had advised the applicant to maintain a minimum 5-foot setback from the top of 
the bank. It was actually a little bit more than five feet in places on the east side. He and Mr. Gerritz 
discussed that shifting the house eastward a few feet might allow them to lower it a bit, but then 
they recalled they could not lower it because of the elevation of the driveway. Mr. Newman then 
said they would not change the elevation but would increase the setback. It would take out a large 
pine tree, but he did not see any other impacts to the site.     

Mr. Gerritz held that the proposed building was not too big. The 4,400 sq. ft. house was 3,400 sq. 
ft. not counting the 1,000 sq. ft. basement. It was on a downslope so no one would see the 
basement. All of the houses in the area were over 3,400 sq. ft. Mr. Newman discussed that the 
application included information about the solar balance point that showed a few of fir trees that 
were currently providing shade. The applicant asked the Commission to approve the request.       

Deliberations 

No one asked to hold the record open to submit additional written testimony and evidence. The 
applicant waived their right for additional time in which to submit a final written argument. Vice 
Chair Poulson opened deliberations.   

Mr. Shearer inquired which superseded: zone standards (which required the 30-foot setback) or 
Sensitive Lands regulations. He recalled that the property had not been that heavily forested when 
he played on it as a boy, before the Sensitive Lands overlay was applied. He questioned why the 
applicant could not comply with the rear setback by moving the proposed house further into the lot 
to some extent that did not encroach into Sensitive Lands any more than they had to and that 
would not adversely affect the resources. He indicated he thought people would not be able to see 
the house from Glenmorrie Drive due to the height of the trees. Mr. Boone advised that the 
modification authority in the Code meant the Sensitive Lands regulations overrode base zone 
provisions. The question whether or not the structure would impact Sensitive Lands if it was moved 
back was a question for the Commission to answer after considering the criteria for granting a 
modification.   

When asked how the staff decision to approve was to be factored into their deliberations, Mr. 
Boone advised the Commission to treat the hearing as a de novo hearing, consider all of the 
evidence, and then make their own decision.     

Mr. Rabbino discussed that he thought staff had followed the Code and reached a defensible 
decision based on the evidence presented to them. In regard to moving the house he thought staff 
did not want to lessen the setback from the resource and wanted the house to stay away from top 
of bank because construction could cause damage to the resources. Mr. Rabbino indicated he 
would leave it to the developer to decide whether to increase the setback to 20 feet to reach a 
better accommodation with the neighbors without causing additional concern about going into the 
stream corridor, which he understood was more sensitive than the protected riparian area. He 
clarified that he was prepared to approve the application as proposed, without such a condition, 
because he found it met the Code. Ms. Hastay cautioned that it would not just be a matter of 
shifting the house footprint into the top of bank (the house was currently proposed to be set back 
five feet from top of bank) because there was also a stormwater planter and collector line.  

In response to the inquiry how staff could reduce the setback without a public hearing, Mr. Boone 
advised that since an appeal had been filed the Commission should consider the application as if 
there had been no staff decision. They had the staff analysis and recommendations regarding 
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whether or not the criteria were met. LOC 50.05.010.b was the provision that allowed an applicant 
to request modification in order to accommodate Sensitive Lands on the site. The analysis was on 
page 6 of the Staff Report. 

Mr. Smith inquired whether the Commission had the ability to determine that the setback should be 
15 or 20 feet instead of 18 feet. Mr. Pishvaie advised that was up to the Commission to determine. 
The Sensitive Lands code objective was for projects to avoid the resource areas. If that was not 
possible then it called for minimizing and mitigating the development impact. It allowed 
modifications of the underlying zone’s dimensional standards to protect the resource if compliance 
with base zone standards would cause the development to disrupt lands in an RP or RC District or 
preclude or reduce the transfer of allowable density from those resource areas. In this case staff 
had found that if the proposed development complied with the 30-foot setback it would disrupt land 
in the RP District. He noted the applicant had chosen to propose a smaller footprint than what 
could be allowed. The proposed footprint was already in the protected riparian area and was only 
set back five feet from the top of bank. Complying with the 30-foot rear setback would push the 
house over the bank into the stream corridor. He advised that staff and the Commission had made 
similar decisions in the past with the objective to always protect the actual resource by containing 
the development within the protected riparian area instead.   

Mr. Smith indicated the decision was not easy when he considered how to balance the City’s 
perspective with the neighbors’ perspective that the applicant wanted to build a 4,500 sq. ft. house 
and push it closer to their small private lane. He inquired if the Commission had to follow precedent 
decisions. Staff discussed that the Commission could re-interpret the earlier interpretation. If they 
wanted to consider doing that staff advised them not to do it without looking at a staff analysis of 
the legislative history.     

Mr. Boone advised regarding public and private roads. The front of the subject property had to be 
along a public street, which was Glenmorrie Drive. The driveway access was from a private lane 
that essentially served as a private shared driveway, worked out through arrangements between 
the property owners. The City did not have any regulations related to how close someone could be 
to their driveway.    

Ms. Melendez discussed that she did not feel the appeal had merit. She related that she had read 
the materials and walked the site and felt sympathy for the neighborhood, but she believed the 
applicant had jumped through all of the hoops and had offered to continue to do so. It was time to 
move this forward.   

Mr. Poulson discussed criteria, asking why they should let the metrics dictate what common sense 
would tell them about the low quality. He acknowledged that they had a duty to follow the Code. 
However, there were many aspects of this case to question that could lead to an appeal to City 
Council or beyond. For example, questions related to where the top of bank was and if it had been 
established appropriately. Someone else might have determined that the top of bank was closer to 
the 180’ contour and not where it was shown. That decision alone would have completely changed 
the proposed development. He discussed that they could weigh each set of criteria related to 
setbacks, the size of the house, and the resource protection area and say quantitatively the 
proposal met the Code, but they had never looked at the combination of them together and asked 
if it met the aspirational intent of the Code, which was what Mr. Hepp had talked about during his 
testimony. Mr. Poulson discussed that they should consider the character of the neighborhood and 
the character of the ravine in making their decision. He indicated that he did not think enough effort 
had been put into incorporating the development into the existing environment.   

Mr. Rabbino discussed that he thought there was a level of flexibility in the code that allowed staff 
to try to address such situations. He indicated that he thought the Commission should accept the 
evidence they had been presented with in regard to the location of top of bank because he was not 
qualified to find it was not correct and there was no evidence presented that it was not determined 
correctly. He noted the Staff Report detailed how top of bank had been determined.   
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Ms. Melendez discussed that this was a developable lot and the applicant had done their due 
diligence, including multiple meetings with neighbors and staff. Although they would all likely agree 
that a small bungalow would be nice and fit beautifully on the lot they could not just randomly say it 
would be a bungalow. Mr. Poulson recalled that massing and village character had been issues in 
regard to development of the Wizer block. In response to a question whether there was applicable 
criteria related to character in this case he cited the Glenmorrie R-15 Overlay District’s Purpose 
Statement in LOC. 50.005.001. Mr. Rabbino questioned whether the proposed 4,400 sq. ft. home 
was materially different than those surrounding it, as there are two homes that were 4,600 sq. ft. 
Homes across the way were 4,100 sq. ft.   

Mr. Shearer indicated that there was no question that a house could be built and he was not 
concerned about the proposed size. His question was whether it was fair to neighbors who had 
lived along the lane for many years before Sensitive Lands was applied to allow the setback along 
the private road to be reduced. Mr. Boone clarified that the setback was measured from the 
development to the property line. He was not sure where the property line was in relation to the 
private road, but the road was in an easement and was not a separate property. He advised that it 
was up to the parties to the easement to have agreements about how they were going to use the 
shared driveway. Mr. Pishvaie clarified the subject property had no RC District on it. The focus was 
not on trees, but on the designated stream corridor, which had wide boundaries because it was in 
a ravine and the boundaries went to top of bank.   

Mr. Shearer indicated he still needed an answer to the question whether Sensitive Lands 
requirements trumped the right of residents who had lived along a private driveway that had been 
there for forty years to have their setback from their private driveway. Mr. Pishvaie clarified that the 
Sensitive Lands code trumped base zone standards. The purpose of Sensitive Lands was to 
protect the resource. The question for the Commission was how much the setback could be 
allowed to be reduced. Staff noted that the applicant had significantly reduced the proposed 
footprint size to protect the integrity of the resource and the City had regularly supported setback 
reduction in return for protecting the integrity of a resource. Mr. Pishvaie clarified that when they 
said ‘resource’ it meant the actual stream corridor from top of bank, not the buffer area. In this case 
staff had allowed a reduction in the buffer area that reduced it to about five feet in some areas.     

Mr. Rabbino moved to approve LU 15-0041 and deny the appeal subject to the conditions of 
approval set forth in the Staff Report. Ms. Melendez seconded the motion and it was passed 3:2. 
Ms. Melendez, Mr. Rabbino and Mr. Shearer voted yes. Mr. Smith and Mr. Poulson voted no. The 
vote on the findings, conclusions and order was scheduled on November 2, 2015, at 7:00 p.m.   

GENERAL PLANNING AND OTHER BUSINESS 

The Commission agreed to the City taping holiday greetings on cable. They were invited to a joint 
study session with the Planning Commission regarding the adoption of a new stormwater manual 
and related code. Ms. MacDonald briefed them on the background, process and materials.     

ADJOURNMENT 

There being no other business, Vice Chair Poulson adjourned the meeting at approximately 10:00 
p.m. 

Respectfully submitted, 

 
 
Janice Bader 
Administrative Support 


