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CITY OF LAKE OSWEGO 
Development Review Commission Minutes 

Monday, September 19, 2016 

 

The Commissioners convened at 7:00 p.m. in the Council Chamber of City Hall, 380 A Avenue. 
  
Members present:   Chair Brent Ahrend, Vice Chair David Poulson, Kelly Melendez, Paden 

Prichard, David Rabbino, Kirk Smith and Jeff Shearer.  
 
Members absent: None 
 
Staff present:    Jessica Numanoglu, Planning Manager; Ellen Davis, Associate Planner; Evan 

Boone, Deputy City Attorney; and Janice Bader, Administrative Support.   
 
MINUTES 
None. 
 
FINDINGS 
LU 15-0074, a request by Dreambuilder Custom Homes, for approval of a two-parcel minor 
partition, a Development Review permit and Design Variances to construct two zero-lot line 
dwellings, and the removal of nine trees to construct the development.  
 
The site is located at: 594 4th Street (Tax Lot 1400 of Tax Map 21E 03 DC). The staff coordinator is 
Leslie Hamilton, Senior Planner. 
 
The Commission discussed adding an additional condition to the Findings related to landscape 
screening in the required 3-foot setback for the patios, as had been discussed at the first public 
hearing. 
 
Mr. Prichard moved to approve the findings as presented with the addition of item 7b – the 
landscaping plan will show three feet of landscape screening where the patios were previously 
shown adjacent to the property lines. Ms. Melendez seconded the motion and it passed (4:0:3). 
Mr. Shearer, Mr. Smith, and Mr. Rabbino abstained. 
 
PUBLIC HEARING  
TR 499-16-03588 [AP 16-04], An appeal of the tentative decision by the Planning & Building 
Services Department on a Type II tree removal application to remove seven trees in order to 
construct a new single-family dwelling.  
 
The site is located at: 2518 Wembley Park Road (Tax Lot 02600 of Tax Map 21E 08AA). The staff 
coordinator is Ellen Davis, Associate Planner. 
 
Mr. Boone outlined the applicable criteria and procedure. Each Commissioner present related 
his/her business/occupation. Mr. Prichard, Ms. Melendez, and Mr. Ahrend reported making a 



 APPROVED 
 

City of Lake Oswego Development Review Commission 
Minutes of September 19, 2016 Page 2 of 8 

specific site visit prior to the hearing. No one challenged any Commissioner’s ability to consider the 
application.   
 
Staff Report 
Ms. Davis introduced Exhibit G-206 into the record, which was included in the Commission’s 
packet but received after completion of the staff report. Ms. Davis noted the applicant is requesting 
approval of the following:  
 

• To remove seven trees under a Type II tree removal permit in order to construct a new 
single-family dwelling and driveway on the site.  

 
Ms. Davis presented background information about the site and its location, noting it is a 17,186 
square-foot vacant lot with frontage along Wembley Park Rd. The site is approximately 100 feet 
wide and 156 to 179 feet long.  
 
Ms. Davis reviewed the Type II tree removal criteria and described how the applicant met the 
criteria. 
 

1. The trees are proposed for removal for landscaping purposes or in order to construct 
development approved or allowed pursuant to the Lake Oswego Code or other applicable 
development regulations. 

 
She noted that the tree removal is requested to construct a new single-family dwelling and 
driveway on the site. Single-family dwellings are permitted outright in the R-10 zone. She stated 
that a building permit for a proposed single-family dwelling on this site is currently under review. 
She reviewed the R-10 zone setbacks, noting the front yard building setback is 25 feet, side yard 
setbacks are 10 feet, and the rear yard setback is 30 feet. Ms. Davis showed a site plan and 
reviewed the sizes and locations of the seven trees requested for removal, as follow: 
 

• One 7-inch maple located in the right-of-way,  
• One 29-inch conifer on the western side of the property, and  
• Five maples ranging in size from 8 to 17 inches, located in the southeast middle of the lot.  

 
She added that all seven trees are located within or in close proximity to the proposed dwelling, 
driveway, or retaining wall, and stated that staff finds this criterion has been met.  
 

2. Removal of the trees will not have a significant negative impact on erosion, soil stability, 
flow of surface waters, protection of adjacent trees, or existing windbreaks; and 

 
Ms. Davis described the site conditions, noting there are no watercourses on the site and 
that the property slopes up approximately 16 feet from the northwest corner to the southeast 
corner. She noted the building permit plans show that a sediment fence will be installed to 
deal with erosion during construction. She also noted that the stormwater facility will be 
located at the lowest point of the property. She addressed protection of adjacent trees, 
noting that the 29-inch conifer, 7-inch maple, and the 8- to 16-inch maples are not located 
within a stand of trees or near the other trees to remain on the site, and that the 17-inch 
maple is located to the northwest of a stand of three maples that are not proposed for 
removal. Ms. Davis concluded that staff finds that the removal of the seven trees would not 
have significant negative impacts to erosion, soil stability, or flow of surface waters, or 
protection of adjacent trees, and that staff finds this criterion had been met. 
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3. Removal of the trees will not have a significant negative impact on the character, 
aesthetics, or property values of the neighborhood. The City may grant an exception to this 
criterion when alternatives to the tree removal have been considered and no reasonable 
alternative exists to allow the property to be used as permitted in the zone. In making this 
determination, the City may consider alternative site plans or placement of structures or 
alternative landscaping designs that would lessen the impact on trees, so long as the 
alternatives continue to comply with other provisions of the Lake Oswego Code. 

 
Regarding whether tree removal would cause significant negative impact to the character or 
aesthetics of the neighborhood, Ms. Davis noted that there are large trees located on the subject 
property that are not proposed for removal and would be protected from development activities 
under a tree protection permit (Exhibit F-3). She added there are also large trees on nearby 
adjacent properties and along Wembley Park Rd., which contribute to neighborhood character. 
She showed slides of and described the trees proposed for removal and those to be retained, 
including some trees proposed for removal that cannot be seen from the right-of-way as they are 
screened by mature trees. She concluded that the impact of the tree removal on the character, 
aesthetics, or property values of the neighborhood would be minimal and that Staff finds this 
criterion has been met. Ms. Davis added that if the Commission finds that the tree removal would 
have significant negative impact on character, aesthetics, or property values of the neighborhood, 
the appellant has provided some input on some alternatives (Exhibit G-206). 
 

4. Removal of the tree is not for the sole purpose of providing or enhancing views. 
 

Ms. Davis noted that Staff finds that the proposed tree removal plan would not open up 
desirable views for the dwelling on this property and that the criterion has been met.  
 

5. The City shall require the applicant to mitigate for the removal of each tree pursuant to 
55.02.084. Such mitigation requirements shall be a condition of approval of the permit. 

 
Ms. Davis stated that if the Commission approves the tree removal application, the applicant is 
required to plant seven mitigation trees on the property. She added the applicant is proposing 
to plant three Bigleaf maples, two hornbeams, and two stewartia to meet the mitigation 
requirement, and that this criterion can be met. 
 
Ms. Davis stated that staff recommends approval of the Type II tree removal application [TR 499-
16-03588], subject to the conditions of approval identified in the September 16, 2016 staff report. 
 
Questions of Staff 
Mr. Smith brought up a question about criterion 2 related to soil stability, the proposed removal of 
the 17-inch maple, and the addition of a retaining wall and wondered why the tree would be 
approved for removal if it would add to the need to retain soil. Ms. Davis responded that she 
believed the retaining wall was for grading purposes and that the applicant could better answer the 
question. Ms. Numanoglu added that a retaining wall is considered development that is allowed per 
the Code. Mr. Smith opined that if the retaining wall were moved the maple could be kept and it 
would continue to maintain soil stability. He added that he did not see in the application materials 
that the 17-inch maple was anywhere near the building footprint, rather that is was proposed for 
removal for the retaining wall.  
 
Mr. Poulson opined that the drawing submitted was not clear enough to see the contours or other 
details he needed to understand the changes in elevation proposed. Staff confirmed that this was 
what the applicant submitted for inclusion into the record. Ms. Melendez noted that Exhibit G-206 
specifically addresses the 29-inch spruce tree and wondered if that was the only objection raised 
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about the application or if there was opposition to all of the trees being removed. Ms. Davis 
clarified that the appeal letter referred to all seven of the trees proposed for removal. Mr. Prichard 
asked follow up questions regarding the width and location of the boulder retaining wall, agreeing 
that the plans submitted are inadequate for the Commission’s review. Mr. Smith asked for 
clarification regarding the slope of the site, noting discrepancies in the staff report. Ms. Davis 
clarified that the lowest point is in the northwest and the highest point is in the southeast. Mr. 
Prichard observed that the continuation of the circular drive looks like it crosses the adjacent 
property line, if it were to be extended into the right-of-way, and adds additional impervious 
surface. He noted that the comments received from the Uplands Neighborhood Association stated 
their draft neighborhood plan included recommendations about tree preservation and reducing 
impervious surface and wondered if the driveway extension could be limited or relocated to reduce 
this impact. Ms. Davis responded that staff did not find there was a significant impact so did not 
request a revised plan. Chair Ahrend noted when he visited the site that the 17-inch maple seemed 
close to the trees just to the south of it and wondered if there was an arborist report addressing if 
those trees would be impacted. Ms. Davis confirmed there was not.  
 
Applicant 

 
Lisa and Don Rainer, property owner of 2518 Wembley Park Rd, Lake Oswego, OR, addressed 
the Commission. Mr. Rainer mentioned the 29-inch conifer, the subject of the neighbor’s appeal 
and the arborists report received by the City the prior Friday. He noted that they have lived in Lake 
Oswego for several years and had spent two years looking for the right property prior to purchasing 
this one. He noted their needs were very specific as he suffers from an illness that would require 
him to be in a wheelchair in a few years. The design of the home, including the first floor, driveway 
right up to the side-loading garage, and the flat backyard, were done to make it wheelchair 
accessible on the main floor of the home, allowing ease of movement inside the home, garage, 
and around the property. Mr. Rainer added that their design process was very involved to ensure 
accessibility, and that while their original idea was to have a one-level home they decided to make 
it two stories with bedrooms upstairs for their kids, to reduce the footprint and number of trees that 
would have to be removed. He noted one of the trees in the application is near the power lines. He 
added they included a circular drive so they could leave the property going forward as Wembley 
Park Rd. can be busy and hard to back out onto. Mr. Rainer noted that six of the other trees 
proposed for removal are well within the building envelope.  
 
Regarding the 29-inch conifer on the west side of the property, Mr. Rainer stated it is about five 
feet from the proposed foundation, so would pose long-term liability in terms of potential foundation 
damage, roof maintenance, or damage to the tree itself if it fell down due to root damage. He 
added that this tree is so close to the proposed house that they would not be able to meet the 
City’s requirements for tree protection fencing if it were to be preserved. (An enlarged copy of this 
portion of the proposed house plan was shared with the Commission.) Mr. Rainer added that the 
proposed home meets all of the zoning setbacks. He referred to staff’s conclusion that removal of 
the 29-inch fir would not have a significant impact on neighborhood character and noted the trees 
that would be replanted. Regarding the concerns raised about drainage, Mr. Rainer noted the 
property currently has no drainage system and that when the house is built they will be required to 
install a drainage system that is approved by the City.  
 
Mr. Rainer then addressed the letter received by the City the previous Friday from Ms. Kolberg. He 
noted the letter included an arborist’s report, which he opined included an inaccuracy related to 
where the conifer resides – the arborist report said it would be 10 feet from the foundation when in 
fact it would be four to five feet from the foundation. He added that the foundation as proposed 
would be 10 feet from the property line, as allowed in the R-10 zone, and that the tree would be 
about halfway between the proposed house foundation and the property line. Mr. Rainer noted that 
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in the report the arborist suggested that the typical space from a foundation needed to protect a 
tree is four times the diameter of the tree, with three times the diameter possible if the construction 
is done very carefully. He added that as proposed the tree would be even closer to the foundation 
than this recommendation. Mr. Rainer noted that the arborist’s report suggested four options for 
redesign of the home, and he addressed why these redesign options would not work for them. He 
added that Ms. Kolberg’s letter had suggested leaving the 29-inch conifer and moving forward with 
building the home and removing the tree later if it started to die. Mr. Rainer expressed several 
reasons why they were not comfortable with the tree being so close to the house, most importantly 
safety from the tree potentially falling on someone and the associated liability. He concluded by 
noting that while they love trees and the beauty they contribute to Lake Oswego, this tree happens 
to be in a bad spot for what they are trying to accomplish with this home. He added that he felt their 
home would add value to the neighborhood. He added that the unique characteristics of an ADA 
home required the leveling of the property, and that their designer and builder had done an 
excellent job meeting their needs while retaining many of the trees. He concluded by respectfully 
asking the Commission to approve the application based on the initial approval and testimony.   
 
Tim Walker, Dreambuilder Custom Homes, 14925 SW Barrows Rd., #109 PMB203, Beaverton, OR  
97007 noted that they had been working with the Rainer’s for two years to find the right lot for their 
home. He noted that a steep lot or small lot would not work for their situation. He clarified that in 
regard to the topography and the proposed retaining wall, it is being proposed in that location to 
create a level yard that would be accessible to Mr. Rainer. He added that the Rainers had also 
chosen this lot to keep their kids in the same high school. Regarding the 29-inch conifer, which 
was the subject of the appeal, Mr. Walker noted that he has built four other homes for people with 
disabilities and that the design as proposed was very well thought out.  
 
Questions of Applicant 
Mr. Smith noted he was still struggling with the proposed removal of the 17-inch maple due to the 
location of the boulder retaining wall. Ms. Rainer responded that the back southeast section of the 
backyard would be inaccessible to Mr. Rainer with the design as proposed, so they were making 
this part of the yard accessible by making it flush with the first level of the home and to provide 
enough room to maneuver around that side of the house. Mr. Smith responded that he wondered 
why the maple tree could not remain with the wall in a slightly different location, to which Mr. Rainer 
provided further clarification why the retaining wall was proposed in that location. Ms. Rainer noted 
they do appreciate the trees in that area so would be planting similar trees for mitigation. She 
added that they had emailed the City several weeks back to suggest they could add even more 
trees if desired by the City.  
 
Mr. and Ms. Rainer and their architect, Mr.Walker responded to questions about automobile turning 
radius between the garage and the proposed retaining wall and the height of the wall. Questions 
and discussion followed about the finished floor elevation and which parts of the home did and did 
not have a grade change from the outside and how the final design was a balancing act in terms of 
which areas to raise up or lower. It was noted that the retaining wall was designed to also be a 
resting/sitting spot for Mr. Rainer.  
 
Public Testimony 
Proponents 
Ed and Julie Doherty, 15090 Glen Eagles Place, Lake Oswego, OR  97034, stated they live in the 
house behind the applicants’ and were the previous property owners. Mr. Doherty stated he was 
happy that they had met the Rainers and that the lot would meet their needs. He added that they 
have no issues with the proposed tree removal and that they can see many of the trees from their 
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home. Ms. Doherty added that they have no objection at all to the trees being proposed for 
removal.  
 
Opponents 
Jane Kolberg, 2580 Wembley Park Rd., Lake Oswego, OR  97034 (appellant) and Harry Torgeson, 
5021 Foothills Rd., Lake Oswego, OR  97034. Ms. Kolberg stated she has owned the property at 
2580 Wembley Park Rd. for 30 years. She pointed out the arborvitae and other trees in this area 
and stated that she has always considered them to be on her property and that she has taken care 
of them over the years. She added with the sale of the property and proposed home she has 
realized the property lines were incorrect. She described how she tried to work with the Doherty’s, 
prior to them selling the property, to come to an agreement about this area. She described what 
she had learned about adverse possession.  
 
To respond to Ms. Melendez’s earlier question, Ms. Kolberg clarified that her appeal is just to stop 
the one 29-inch conifer form being cut down, not all of the trees proposed for removal. She noted 
the reasons why she enjoys the tree, which is about 80 feet tall and 30 inches wide. She added 
that the grading, as proposed, in conjunction with the removal of the 29-inch conifer would 
negatively impact an adjacent conifer on her property, which is only eight feet away from the 29-
inch conifer. (She shared two photos of the trees being discussed, which were made part of the 
record.) Ms. Kolberg then shared how the land is sloped and that water flows onto her property in 
the winter now, and expressed concern that this flow would increase with the proposed removal of 
the 29-inch conifer and proposed grading. She added that she had hired an arborist, who had 
come up with some suggestions on how to redesign to save this tree but that they were ignoring 
the suggestions, which she felt was unreasonable. She then shared photos of other trees in the 
area where new homes had been designed specifically to retain the large trees. Ms. Melendez 
asked for clarification regarding the tree on Ms. Kolberg’s property that she had stated was eight 
feet away from the 29-inch conifer, and it was confirmed that this tree is not shown on the 
applicant’s plans. Mr. Torgeson shared his experiences having several large Douglas firs near and 
around his home. He noted they had never caused problems and only had to be removed when 
they died. He opined that the home as designed could be modified and that the arborist’s 
suggestions to accommodate the 29-inch conifer were reasonable. He added that the spruce was 
healthy.  
 
In response to a question about the arborist report, Ms. Kolberg confirmed that she had not asked 
the arborist to look at whether the removal of the 29-inch conifer would impact the nearby fir tree 
on her property. Also regarding the arborist’s report, Chair Ahrend noted as had been discussed, 
that the 29-inch conifer was actually five feet from the foundation and wondered if the arborist’s 
recommendations would still be feasible with the tree being closer to the proposed foundation. Ms. 
Kolberg responded that the arborist suggested the tree could be retained if it was seven feet from 
the foundation, with 15 feet away being ideal. Mr. Prichard wondered if Ms. Kolberg was planning 
to file suit in relation to the adverse possession claim, to which she responded she had not yet 
made up her mind and that it was dependent on the outcome of this appeal. 
 
Neither for nor Against 
None. 
 
Rebuttal 
Ms. Rainer stated they purchased the property with a clean title and that they have not been made 
aware of any claims of adverse possession in regard to the property. She added that when they 
met with Ms. Kolberg in August they had offered to provide additional mitigation trees on their side 
or to purchase a tree for her to plant on her property. They also had offered to work with her to 
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landscape this entire side of the property, at their expense. She also noted that they would be 
accessing that side of the property to get to a basement storage area. Chair Ahrend requested that 
if she had a picture of the proposed home it could be entered into the record, such as the picture of 
the front of the home posted at the site. Ms. Rainer shared a copy of the top sheet of plans with the 
Commission. Ms. Rainer noted, in response to a question if they had worked with the designer to 
try and accommodate the tree once they learned of the neighbor’s concerns, that they had and that 
even a change of a few feet of the entire wall in that area they could still not meet the (3.5 times 
the width of the tree) distance suggested by the arborist.  
 
Questions of Applicant 
Mr. Prichard wondered if they had asked their designer to rework the floor plan to try and save that 
tree, to which Ms. Rainer responded they had to some extent but they were also trying to work the 
layout to meet multiple needs. She added that they went away from a one level house to preserve 
some trees and be in more keeping with neighborhood, noting her husband would not be able to 
access that part of the house.  
 
Deliberations 
No one present asked for more time to submit additional written evidence or testimony. The 
applicant waived their right to additional time to submit a final written argument. Chair Ahrend 
opened deliberations. 
 
Mr. Poulson shared that he appreciated the additional information about the home being an ADA 
home, noting that the most significant part of that, in his opinion, is a better understanding of why 
the site is being graded and that there is a balancing act in terms of the grading, with one side 
getting steeper as the other side is lowered. He observed that the 29-inch conifer would be in a 
hole, 5.5 feet below the finished elevation, due to grading for a flat pad backyard, which could 
severely impact the tree. He opined that he did not see an alternative to removing the tree.  
 
Ms. Melendez asked the Commission to direct their focus on whether or not the removal of the tree 
would impact the aesthetics of the neighborhood (per the removal criteria, as discussed on page 7 
of the staff report). She suggested that if this criterion has been met there would be no need to 
further discuss the house design, grading, closeness of the tree to the house, etc.  Chair Ahrend 
noted that when he visited the site his reaction was that the removal of the 29-inch conifer would 
not have a negative visual effect on the neighborhood as seen from the right-of-way, but that the 
removal of the 17-inch maple tree would have more of an impact. Mr. Boone clarified that the 
appellant had removed her objection to the removal of the other trees during her testimony, and 
stated she was only concerned about the removal of the 29-inch conifer. Mr. Rabbino agreed with 
the comments that the removal of the conifer would not significantly affect the neighborhood as a 
whole. Mr. Prichard noted that only a 26-inch pine would be left on the site, and that they would be 
relying on trees on the adjacent lot to remain as significant trees, which could be removed in the 
future. Ms. Numanoglu pointed out that other trees would remain on the site, as shown in the 
photograph. Mr. Shearer opined that the applicant had done a good preserving some of the trees 
while also meeting their needs for a home site in a flat area. He added that he knows the area well 
and that he agrees with staff that the proposal is within the City’s rules. Ms. Davis provided 
additional clarification regarding which trees would remain.  
 
Mr. Shearer requested that the Commission be provided with clear and understandable materials, 
and suggested they be provided with larger format materials if the 8.5x11 size is not legible. Mr. 
Prichard echoed this concern and noted he had shared a similar request with staff in the past. Ms. 
Numanoglu noted that for tree removal permits the City only requires 8.5x11 size plans with the 
application, but that since this tree removal application is in conjunction with a building permit they 
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could certainly ask the applicant to submit the full size plans into the record. Mr. Prichard 
responded that the photographs and site plans do not seem to correlate with each other. Ms. 
Numanoglu responded that these are the materials the applicant put into the record. Mr. Prichard 
responded that he does not believe the materials submitted are adequate for his review.  
 
Mr. Rabbino steered the Commission back to the criteria, noting that if the removal of the tree had 
been found to have a significant negative impact to the neighborhood, they would next consider if 
there were a reasonable alternative to removing the tree. He added that in this case he had not 
been presented any definitive evidence to show there would be a reasonable alternative, and that 
the applicant has provided sufficient information to show why the development was designed as 
proposed. He added that he appreciates the neighbor’s concerns but that they do not outweigh the 
applicant’s request. Chair Ahrend reminded the Commission of the criteria and did a brief poll 
asking – do you believe the removal of the 29-inch tree would have a significant negative impact 
on the neighborhood? All Commissioners said no except Mr. Prichard who abstained.   
 
Mr. Rabbino moved to approve the application [TR 499-16-03588], subject to the conditions of 
approval identified in the September 16, 2016 staff report. Mr. Shearer seconded the motion and it 
was passed (6:0:1, Mr. Prichard abstained). The vote on the findings, conclusions and order was 
scheduled on October 3, 2016 at 6 pm.   
 
GENERAL PLANNING AND OTHER BUSINESS 
None. 
 
ADJOURNMENT  

Chair Ahrend adjourned the meeting at 8:38 pm. 

Respectfully submitted, 
 
Janice Bader /s/  
 
Janice Bader 
Administrative Support 
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