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CITY OF LAKE OSWEGO 
Planning Commission Minutes 

November 13, 2013 
 

 
1. CALL TO ORDER  

Chair William Gaar called the meeting to order at 6:35 p.m. in the Council Chambers of City 
Hall, 380 A Avenue, Lake Oswego, Oregon. 
 

2. ROLL CALL 

Members present included Chair William Gaar, Vice Chair Randy Arthur, and Commissioners 
Puja Bhutani, Adrianne Brockman, Ed Brockman, and Sandi Swinford.  Commissioner Todd 
Prager was excused. 
 
Staff present were Debra Andreades, Senior Planner; Scot Siegel, Planning and Building 
Services Director; Jessica Numanoglu, Senior Planner; Evan Boone, Deputy City Attorney; 
and Iris McCaleb, Administrative Support. 
 

3. COUNCIL UPDATE 

Mr. Siegel reported that the Council was going to consider Comprehensive Plan Packages 1 
and 2 on December 3. 
 

4. CITIZEN COMMENT (Regarding issues not on the agenda) 

None. 
 

5.  MINUTES 

5.1 June 24, 2013 

Commissioner A. Brockman moved to approve the Minutes of June 24, 2013 as amended by 
Vice Chair Arthur.  Commissioner Swinford seconded the motion and it passed 5:0:1.  Chair 
Gaar abstained. 
 

5.2 July 22, 2013 

Vice Chair Arthur moved to approve the Minutes of July 22, 2013 as amended by Vice Chair 
Arthur and Commissioners Bhutani and E. Brockman.  Commissioner Bhutani seconded the 
motion and it passed 4:0:2.  Chair Gaar and Commissioner A. Brockman abstained. 
 

5.3 August 12, 2013 

Chair Gaar moved to approve the Minutes of August 12, 2013 as amended by Vice Chair 
Arthur.  Commissioner A. Brockman seconded the motion and it passed 5:0:1. Commissioner 
Bhutani abstained. 
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5.4 September 9, 2013 

Chair Gaar moved to approve the Minutes of September 9, 2013 as amended by Vice Chair 
Arthur and Commissioner Bhutani.  Commissioner Swinford seconded the motion and it 
passed 6:0. 
 

5.5  September 23, 2013 

Commissioner Bhutani moved to approve the Minutes of September 23, 2013 as amended by 
Vice Chair Arthur and Commissioner Bhutani.  Chair Gaar seconded the motion and it 
passed 6:0. 
 

5.6 September 30, 2013 

Commissioner A. Brockman moved to approve the Minutes of September 30, 2013 as 
amended by Commissioner Bhutani, Chair Gaar, Vice Chair Arthur and Commissioner A. 
Brockman.  Commissioner Bhutani seconded the motion and it passed 6:0. 
 

6. CONTINUED PUBLIC HEARING 

6.1 Comprehensive Plan Update/Periodic Review – Package 2 (LU 13-0045) 

A request from the City of Lake Oswego for text amendments to the Lake Oswego 
Comprehensive Plan covering the following areas: 

 Land Use Planning (Goal 2) 
 Community Health & Public Safety 

o Air, Water and Land Resources (Goal 6) 
o Natural Disasters and Hazards (Goal 7) 
o Public Facilities and Services (Goal 11) 
o Energy Conservation (Goal 13) 

 Urbanization (Goal 14) 
 
Chair Gaar opened the hearing.  Commissioner A. Brockman called attention to detailed 
written testimony from Dianne Cassidy.  She noted Ms. Cassidy’s comments were related to 
wordsmithing and definitions; issues the City Council had already addressed; and issues that 
Commissioner A. Brockman had raised which had been rejected.  Vice Chair Arthur indicated 
that he appreciated Ms. Cassidy’s effort and found it helpful.  Commissioner Swinford related 
she had read it; found that Ms. Cassidy had raised reasonable points; and thought the 
Commission might make a couple of the changes. 
 
LAND USE PLANNING 
 
B. Development Review 

Commissioner Swinford asked staff to consider making changes to Policy B-1 and its sub-
policies to make the goal clearer and address repetition.  Mr. Siegel agreed to look at it. 
A. Development (Community Development Code) 
 
Goal:  Ensure that the City's land use regulations found in the Community Development 

Code (CDC), actions, and related plans are consistent with, and implement, the 
Comprehensive Plan. 
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Policies 

A-1. Maintain land use regulations and standards to: 

a.  Ensure the provision of park and open space lands, and protection of natural 
resources; 

b.  Promote compatibility between development and existing and desired 
neighborhood character; 

c.  Minimize and/or mitigate adverse traffic impacts generated by new 
development on adjacent neighborhoods; 

c. d.  Provide for the implementation of adopted neighborhood plans; 
d.e.  Provide for necessary public facilities and services; 
e. f.  Protect life and property from natural hazards; 
f. g.  Ensure architectural and site design quality; 
g.h.  Reduce dependency on the automobile and increase opportunities for 

alternate means of transportation; and 
h.i.  Enhance opportunities for mixed use development in Employment Centers, 

Town Centers, Commercial Corners, and appropriately zoned areas within 
Neighborhood Villages. 

 
Commissioner Swinford asked the Commission to modify Policy A-1.b to say, ‘Ensure 
compatibility’ rather than ‘Promote compatibility’; modify A-1.g to say ‘Promote 
architectural…design’; and modify A-1.h by removing ‘Reduce dependency on the automobile 
and…’  Chair Gaar asked the Commissioners for comments on those suggestions.  At the end 
of the discussion he announced he did not see consensus to change b., so it would not be 
changed; but there was consensus to change g.  The Commissioners generally indicated they 
did not want to remove the auto-related phrase from h. 
 
The Commission discussed changing A-1.b.  Chair Gaar indicated that ‘Ensure’ was too strong 
a word and not flexible enough.  Commissioner A. Brockman observed that the change 
reflected what the community wanted, to preserve existing neighborhood character, which was 
what the last election was about.  Vice Chair Arthur noted that this was a stylistic matter and 
there was not much difference between the existing and proposed words.  Commissioner E. 
Brockman pointed out that this was supposed to be a guiding document for the next 20 years 
and it should not be too restrictive and inflexible.  Commissioner Bhutani advised that the 
proposed language was fine - this was getting into wordsmithing and the Commission was 
there to address larger concerns. 
 
Regarding A-1.g., Commissioner Swinford observed that ‘Promote’ would make g. consistent 
with b. 
 
Vice Chair Arthur and Commissioner A. Brockman agreed that the auto-related phrase in A-
1.h. should be left in because that was what the City Council had done and there was no 
reason to take it out.  Commissioner Bhutani advised that this was about promoting walkability 
and that public outreach supported this, not having to drive to meet your daily needs. 
 
Mr. Siegel advised the phrase showed the intent was to reduce dependency on the automobile 
as well as provide alternative means of transportation and it would guide the crafting of related 
codes and standards; the intent would be lost if the phrase was removed.  Chair Gaar 
indicated he liked calling out the concept of reducing dependency on the automobile, it was a 
good goal; he recalled that he had heard about it a lot in the public meetings leading up to this.  
He did not think we would ever be completely independent of the automobile; but, he 
supported reducing that dependency by having more walkable neighborhoods.  He would not 
change it. 
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A-5. Allow mixed-use commercial and residential development within commercial 

zones. 

Commissioner Swinford suggested this should specify, ‘Allow mixed-use commercial and 
residential development within designated commercial zones’ in case there were some 
commercial zones that did not allow it.  Staff advised almost all commercial zones allowed it, 
including the Neighborhood Commercial (NC) zone; but the Mixed Commercial (MC) zone did 
not allow it.  Mr. Siegel anticipated the Planning Commission would look at commercial/mixed-
use zoning during the implementation phase of the plan early next year.  He explained that the 
policy intent was to allow mixed-use development in commercial zones in employment 
centers, town centers, and in neighborhood commercial areas where they were currently 
allowed.  Mr. Boone advised against using the word ‘designated.’  The Commissioners made 
no change to this policy. 
 
Commissioner Bhutani pointed out the Commissioners had recently decided to add language 
regarding mitigating traffic impacts of development to A-1 and B-10.  Staff had added it as A-
1.c, but missed adding it to B-10.  Staff advised that they planned to add it. 
 
B-10.k.  Reduction of dependency on the automobile on a per-capita basis. 

The Commissioners generally agreed to Vice Chair Arthur’s suggestion to add ‘while 
increasing opportunities for alternate means of transportation’ to the end of B-10.k. 
 
ENERGY AND ENVIRONMENT 
 
B. Energy Conservation and Resilience 

Goal:  Reduce net community energy use and carbon emissions to increase Lake 
Oswego’s long-term resiliency* and decrease costs. 
 
Policies 

B-1. Implement the Connected Community policies and action measures to increase 
the share of trips made by modes other than single-occupant vehicles, thereby 
reducing greenhouse gas emissions from vehicle travel and improving long-term 
resiliency.* 

 
B-2. Implement the Solid Waste Management policies and action measures to reduce 

materials flows (foods, goods and services), thereby reducing greenhouse gas 
emissions and improving long-term resiliency.* 

 
The Commissioners and staff generally agreed with Commissioner Swinford’s advice that the 
words ‘thereby reducing’ were unnecessary and should be removed from both policies. 
 
LAND USE PLANNING 
 
D. Land Use Administration 

Policies 

D-3. A Neighborhood Association may request, or a group of citizens may submit a 
petition requesting, that the City Council initiate a process to prepare a 
Neighborhood Plan and implementing measures, without fee. 

Commissioner A. Brockman confirmed the above language captured her suggestion regarding 
the neighborhood plan initiation process. 
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E. Comprehensive Plan Amendments 

E-3. Applications for a Zoning Map/Comprehensive Plan Map amendment to change 
the designation of an area from residential to commercial or industrial shall be 
governed by the following procedures and criteria: 

c. In addition to compliance with any applicable neighborhood planning policies 
as provided in subsection (b), the applicant shall demonstrate compliance 
with all Comprehensive Plan Goals and Policies applicable to industrial 
and/or commercial plan/zone map amendments. Such applicable Goals and 
Policies include, but are not limited to, the following: 
 
xiv. Do not allow new regional, or larger, shopping centers* within the City’s 

Employment Centers. 
 
Definitions 

Regional Shopping Centers:  For the purposes of the Comprehensive Plan, Regional 
Shopping Centers are a groupconsist of one or more commercial establishments of 50,000 
square feet of floor area or larger, planned, constructed, and managed as a total entity, with 
customer parking provided on-site, provision for goods delivery, separated from customer 
access, aesthetic considerations and protection from the elements, and landscaping and 
signage in accordance with an approveda plan approved through Development Review. 
 
Staff question:  The Planning Commission at its October 28 hearing indicated the limit should 
be 50,000 square feet.  The MC zone currently limits total retail floor area to 60,000 square 
feet.  Is it the Planning Commission’s intent to recommend an amendment to the MC zone? 
Please advise. 

Vice Chair Arthur referred to the question and suggested changing the threshold to 60,000 sf.  
Commissioner Bhutani agreed if that was what was provided by Metro in that area.  She would 
remove the word ‘new’ from E-3.c.xiv.  Staff had added it since their last meeting but now they 
would not need it.  Mr. Siegel agreed they could remove it.  Chair Gaar observed a consensus 
to remove it. 
 
Map:  Design Type Boundaries 
 
Commissioner Bhutani asked staff to look at and clarify a possibility of a discrepancy between 
the boundaries on the Comprehensive Plan map and the Design Type Boundaries maps.  Mr. 
Siegel later confirmed for Commissioner Bhutani that the map boundaries were correct. 
 
Vice Chair Arthur moved to accept and recommend that the City Council approve LU 13-0045 
text amendments and updates to Package 2 of the Comprehensive Plan Update (Periodic 
Review) as presented in Exhibit F-2.1 with the additional modifications on which the 
Commission had reached consensus that evening.  Commissioner E. Brockman seconded 
the motion and it passed 4:2.  Commissioners A. Brockman and Bhutani voted no. 
 
Commissioner Bhutani explained she had voted ‘no’ with great regret because she respected 
the amount of work that had gone into the document.  She explained she had great concerns 
about the process (that applied to both Package 1 and Package 2).  Since April the staff, 
Citizen Advisory Committee (CAC) and Commission had worked to make the policies  
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consistent with the Council’s resolution.  They had done their best.  However, she felt when 
they lost the Long Range Planning staff they had lost a huge amount of institutional memory 
and all of the background work.  She was not quite sure the revised document had the benefit 
of all that accumulated knowledge.  She was not sure whether the policies really reflected the 
priorities and concerns of the community at large.  She was also concerned that since the City 
Council resolution they had been working on wordsmithing, reorganizing and rearranging the 
document and had not been able to focus on developing a targeted action plan.  She indicated 
she could not support this package moving forward without the Healthy Ecosystems section.  
She thought it was an important component of what had come to them through all the 
community workshops and outreach.  She related that she shared Chair Gaar’s reservations 
on the whole residential neighborhood piece. 
 
Commissioner Swinford explained she had voted ‘yes’ with reservations.  Chair Gaar 
explained his vote was a qualified ‘yes’ in order to move it forward to City Council.  He wanted 
the record to reflect that he had difficulty with the Land Use Administration section and the way 
in which one would amend the Comprehensive Plan under E.  He believed it restricted the 
ability to change zoning densities either to increase or decrease them.  He thought the focus of 
the language in Package 2 was very restrictive and inflexible.  Commissioner E. Brockman 
explained he had also reluctantly voted ‘yes’ in order to move it forward. 
 

7. WORK SESSION 

7.1 Code Streamlining and Updates Project (PP 12-0007) 

Review draft nonconforming and variance code amendments (LOC 50.01.006 and LU 50.08) 
and provide feedback to staff on policy issues. 
 
Ms. Numanoglu and Mr. Elliott presented the staff report.  Mr. Elliott related the draft code 
addressed problems in the nonconforming and variance sections that the code audit project 
had identified. 
 
Mr. Elliott discussed nonconforming code.  He explained that nonconforming lots, buildings, 
uses, or sites were legal when they were built but became nonconforming after the code 
changed.  He clarified that they were almost always allowed to continue because they were 
legal when they were built.  He said the draft made it very clear if a development never had 
been legal it was not ‘nonconforming’ – it was illegal and subject to enforcement or removal.  
He highlighted some of the issues related to whether an owner had a right to expand 
nonconformity; continue it by selling or leasing the property; rebuild it if it was damaged; and 
how long after a nonconforming use was stopped could it be restarted.  He advised that the 
current code allowed a nonconforming commercial structure to be expanded with a Conditional 
Use Permit (CUP) but was silent regarding whether other nonconforming uses could be 
expanded that way.  Mr. Elliott explained that the current code set the threshold to being 
required to rebuild to current code at damage that exceeded 50% of the replacement cost of 
the building.  He advised that was very hard to determine and that the current code said if a 
nonconforming use was stopped for more than six months it could not be restarted.  He 
explained that there was an issue related to whether a nonconforming building that fell down 
should be allowed to be rebuilt if deterioration was from intentional neglect.  He advised the 
code update team had grouped special district rules related to nonconformity together with 
general rules regarding nonconformity, while at the same time trying to respect the deals that 
had been made in creating the Lake Grove Village Center Overlay code. 
 
Mr. Elliott related the draft code provided a procedure to address expansion of nonconforming 
institutional or public buildings that was consistent with what most cities did.  He clarified that 
the building could be expanded without a CUP as long as that did not create a new 
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nonconformity.  He advised that the rationale was that the owner did not create the problem 
because the building was legal when it was built so they should not have to go through the 
CUP process. 
 
Mr. Elliott noted the draft code would require the damaged portion of a building to be brought 
into compliance with the code if the building was damaged by over 50% of the gross floor 
area.  He reported that staff had reconsidered and no longer proposed a change to 50% of the 
gross floor area because that measurement was hard to determine and instead recommended 
that it be based on replacement cost.  He reported the draft code would expand the time 
period for a stopped use from six months to one year with the possibility of two additional one-
year extensions if the owner was actively marketing the building for lease or for sale.  The 
scenario that had come up was a church, which was difficult to market and typically took a 
year or more to sell.  No further extension was available after three years.  He advised this 
would be a significant change, but it was in line with what many other cities did. 
 
Mr. Elliott then discussed variances.  He explained that Lake Oswego’s code offered eleven 
different ways to vary standards when, in general, cities only needed three categories: 
automatic (pertaining to things such as very small encroachments of bay windows); minor 
(involving an administrative decision); and major (to address hardship, as defined by state 
law).  He noted Lake Oswego’s adjustments were mainly design related and the draft code 
proposed a framework of Minor Variance; Design Variance; and Major Variance.  He 
contrasted Major Variance with Design Variance, which was intended to allow a better design, 
not to address a hardship.  He clarified that special district exceptions and standards had been 
moved to Minor Variance and Design Variance but they had not been changed.  He pointed 
out that Sensitive Lands’ adjustments which required certain demonstrations, but did not 
require a hardship, had been moved to Major Variance so people could find all of the ways to 
vary things in one place.  He reported that staff had met with the First Addition/Forest Hills 
Neighborhood Association to discuss eliminating the R-6 Administrative Modification 
procedure. 
 
Mr. Elliot noted existing Lake Grove Village Center (LGVC) overlay language about 
adjustments to those standards included a criterion that an adjustment would only be granted 
if denying it would be a regulatory taking; and, it was to be the minimum variance necessary.  
He explained that language had been removed because a design variance was intended to 
allow a better alternative design and was not related to a hardship.  He clarified that it did not 
rise to the level of regulatory taking and it was not necessarily the variance that was the 
minimum necessary.  He advised the draft code would allow the applicant to apply for 
adjustments to other applicable code standards as well as adjustments to the LGVC design 
district standards without having to go through two separate processes.  He pointed that this 
was similar to what the Downtown Redevelopment Design District allowed now, but it was a 
change to Lake Grove Village Center Overlay code.  Mr. Elliott explained that the draft code 
clarified what the Major Variance ‘hardship’ criteria meant so the public understood it; it 
clarified that Residential Infill Development (RID) was intended to apply to residential 
structures outside of design districts but not within them.  He noted that the draft language 
aligned RID and Minor Variance notice distance at 300 feet; however, the RID notice area 
would not have to be expanded until it captured 50 properties. 
 
Policy Issues Discussion 

Ms. Numanoglu asked the Commissioners to discuss policy issues related to some proposed 
code changes. 
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 Nonconforming Uses, Structures, Lots, and Site Features [LOC 50.01.006] 

Defining a use, structure, lot or site feature that was erroneously approved through a 
minor or major development permit as nonconforming (LOC 50.01.006.1.a.i on page 1 of 
Attachment 1.a). 

Ms. Numanoglu asked if this approach was reasonable.  She clarified it would not apply to 
ministerial errors in approvals because those were not subject to public notice or appeal.  
During the discussion she related that this problem was relatively rare but when it happened it 
put the property owner in a difficult situation because under current code the violation meant 
they could not get a development permit for something else until the illegality was addressed.  
She said staff would have the error corrected if it was caught before the building was built.  
Commissioner A. Brockman indicated her concerns about ministerial approval related to the 
need to do it right and avoid errors; city liability; lack of accountability for staff sloppiness; and 
the potential for bribery.  Mr. Boone advised the City’s position was it was not up to staff to 
catch every error.  He clarified they should not interpret his silence when they talked about city 
liability as indicating there was liability.  Commissioner A. Brockman recalled a case where a 
situation like this arose and a court found the developer was at fault because he should have 
known better.  She held an applicant had a duty to submit a correct application; the neighbors 
should not have to bear the burden of an incorrect application.  Chair Gaar commented that 
property owners should not have to suffer because management did not address poor 
performance of employees.  Vice Chair Arthur indicated he could support this because it 
applied in situations where there had been public notice and an opportunity to appeal.  Ms. 
Numanoglu concluded that the Commissioners had mixed feelings about this provision.  She 
noted there would be opportunity for public input. 
 
Eliminate the requirement to obtain a conditional use permit (CUP) to expand a 
nonconforming industrial, mixed use, or commercial structure and create separate 
standards for the expansion of nonconforming structures not located in a design 
district vs. nonconforming structures that are in a design district (LOC 50.01.006.3.a.i 
and ii on page 3 of Attachment 1.a). 

 Nonconforming structures not located in a design district 
 Nonconforming Structures in Design Districts (LGVCO, WLG, DRDD, Old Town) 

Ms. Numanoglu clarified this was about expanding the structure, not about the use.  She 
advised that the question relating to nonconforming structures not located in a design district 
was whether or not the City should continue to require a CUP to do that.  She clarified that the 
questions in regard to nonconforming structures within design districts were whether the 50% 
expansion threshold should trigger full compliance of the building and site; and, if the 50% 
should be measured for each development, or cumulatively. 
 
Commissioner Swinford inquired how this would affect expansion of existing strip malls.  Ms. 
Numanoglu clarified what was proposed would make it easier on those owners because they 
would not have to get a CUP to expand if it was a permitted use and the expansion was done 
in a conforming manner.  She noted that if it had a nonconforming use a CUP would still be 
required.  Mr. Siegel related the City Council wanted to make it clear the intent was to 
encourage remodeling and redevelopment to move in the direction of conformance with the 
code.  Ms. Numanoglu advised the 50% trigger would help accomplish the visions of design 
districts.  Mr. Elliott observed this was a policy decision involving potentially conflicting desires 
to achieve the vision versus encourage investment.  He advised that cities that applied triggers 
set them at 50% to 60%.  He explained that the reasoning was that if the owners were going to 
make their buildings half or two-thirds larger they should bring them into conformance.  Mr. 
Elliot did not offer a recommendation on the percentage amount, but he observed that an 
owner who was making a significant investment to expand by 50% or 60% would typically put 
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a lot of planning effort into it.  Commissioner Bhutani suggested there should be incentives for 
bringing even smaller expansions into conformance. 
 
Change of a nonconforming use (LOC 50.01.006.3.b.iv(3) on page 4 of Attachment 1.a) 

Staff proposed to codify and clarify current practice that a nonconforming use could be 
replaced by a nonconforming use in the same use category.  Staff explained that this change 
would affect, for example, some commercial office buildings on residentially-zoned properties 
within the First Addition Neighbors/Forest Hills Neighborhood Association (FAN/FH).  Ms. 
Numanoglu clarified that currently every use in them was nonconforming.  During the 
discussion Ms. Numanoglu advised there were other properties that would be affected as well.  
She reported that the code streamlining project was going to propose broadened use 
categories and that might mean that uses in the same category might have different impacts.  
She related that staff had researched the Commission’s question regarding whether the City 
could require a traffic study or some demonstration that after a change of use the new use 
would not have more impacts.  She reported that they found it would be hard to do in a 
ministerial review because the traffic engineer’s manual (ITE manual) did not cover every type 
of use classification and the underlying assumptions wouldn’t necessarily translate directly to 
the site conditions being studied.  They advised the approach could either be to codify current 
practice and broaden the categories, reasoning that the impact would be similar enough to 
current practice; or, require a minor development review with a traffic study.  Ms. Numanoglu 
noted that the latter approach would put an additional burden on the owners and prospective 
tenants.  Mr. Elliott advised most cities did not require a traffic study because of the high level 
of detail involved and questions related to whose assumptions to use and which category the 
use was in.  He advised that Lake Oswego code had a lot more uses than most cities of its 
size. 
 
Commissioner A. Brockman suggested using a process of giving notice to neighbors and 
allowing them to appeal.  Commissioner Swinford reasoned that a business owner would not 
rent a business location that did not meet their customers’ parking needs, so an arduous 
process was not necessary.  Commissioner E. Brockman was concerned that the period of 
time it took to wait for any appeals might be too long for a prospective tenant to wait and it 
would harm the building owner.  Commissioner A. Brockman advised staff to consult the City 
Attorney about changes to the use table because there was case law related to what process 
should have been used when a jurisdiction decided what use something was.  Ms. Numanoglu 
clarified the FAN/FH properties she had referred to were an example situation where, under 
existing code, no other uses would be allowed after the current tenants left.  She confirmed 
that new tenants would have to meet the parking requirements for their particular use.  Chair 
Gaar announced a short break and thereafter reconvened the meeting. 
 
Separate standards for damage and reconstruction of single-family and duplex 
dwellings, structures accessory to these dwellings, and historic landmarks vs. all other 
structures (LOC 50.01.006.4.a and b on pages 5-7 of Attachment 1.a). 

Ms. Numanoglu related that historically, nonconforming standards for single-family, duplex and 
historic structures and commercial/industrial/institutional structures had been the same prior to 
2010.  She recalled that when the Planning Commission changed the standards for single-
family, duplex and historic structures, it anticipated that eventually all types of structures in the 
City would be brought under the same standards when the code streamlining project 
addressed the nonconforming code.  She explained that the current proposal was to continue 
to have different rules for single-family, duplex and historic structures vs. other structures.  She 
clarified that one difference was that nonconforming single-family, duplex and historic 
structures could be rebuilt and would not be subject to the 50% of replacement cost threshold 
if it was destroyed by an Act of God, such as a fire.  She noted that this was only about 
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residential properties and that the City was mainly single-family residential development.  She 
clarified that because of code changes over the years many properties were nonconforming 
and the proposed changes would provide more flexibility for owners of those homes.  Mr. 
Elliott advised the trend was to lighten up on single-family and duplex structures because it 
seemed unfair to not allow someone to rebuild their house after it burned down.  
Commissioner Swinford indicated she was concerned that the owner of a nonconforming 
single-family structure on commercial property would not be able to get a mortgage to rebuild.  
Ms. Numanoglu confirmed it could be rebuilt, so that would likely not be a problem.  
Commissioner A. Brockman observed that what the staff recommended would not change 
something the neighbors had relied on when they bought into the neighborhood. 
 
Floor area or replacement cost methodology for determining whether damaged 
nonconforming structures other than single-family and duplex dwellings, structures 
accessory to these dwellings or historic landmarks can be reconstructed (LOC 
50.01.006.4.b on pages 6-7 of Attachment 1.a) 

Ms. Numanoglu advised the existing code provided that if there was damage amounting to 
50% or more of the replacement cost of the entire structure the rebuilding had to conform to 
current code.  She explained that that was hard to determine and the factors could be 
manipulated.  She provided an example of an owner who had been allowed to tear down the 
house to the foundation and rebuild the nonconforming structure after they claimed the 
foundation constituted 50% of the replacement cost of the building.  She explained that 
although the drafted code made the threshold 50% of the floor area staff was no longer 
recommending that because they had found that approach was more problematic.  She 
indicated that it was hard to determine what constituted damage to the floor area and that they 
now proposed to draft an administrative policy regarding how to measure 50% of replacement 
cost.  Mr. Elliott advised the replacement cost approach was by far the most used approach in 
the U.S., so there were many examples to look at.  He advised that defining ‘damage’ was 
challenging.  He responded to a suggestion to leave the determination up to the planning 
director by observing that there had to be criteria for staff to apply to make ministerial 
decisions. 
 
Ms. Numanoglu clarified that Lake Grove Village Center Overlay (LGVCO) nonconforming 
standards were different than everywhere else in the City; they allowed an owner to ‘remodel’, 
which was not defined, and only required the remodel to comply with a limited set of the 
LGVCO standards.  She indicated that the zone’s purpose statement made it clear the intent 
was to allow flexibility for owners to remodel their buildings, but the term ‘remodel’ was open-
ended.  She advised that meant that a ‘remodel’ could allow substantial improvements to an 
existing building that only partly complied with the vision of the district.  She recalled that the 
Lake Grove Shopping Center had been built as a remodel after most of the building was torn 
down, but a few walls were left.  She indicated that staff recommended making the general 
nonconforming standards applicable to the LGVCO; defining ‘remodel’ to mean an expansion 
of less than 50% of floor area; and requiring rebuilding of damaged portions that exceeded 
50% of the replacement cost to conform fully to the code. 
 
Commissioner Swinford noted that the Lake Grove Village Center planning process had taken 
years and there could be reasons for all of its special provisions.  Mr. Elliott agreed a lot of 
work had gone into it; however, some LGVCO code did not make sense.  He advised they had 
set a very hard-to-meet level for getting a variance, which was the level of regulatory taking, 
but they included the remodeling provision without defining ‘remodel’ which allowed someone 
to rebuild without fully complying with the LGVCO standards.  Ms. Numanoglu reported that 
she had talked with members of the two neighborhood associations and the Lake Grove 
Business Association and found they were willing to discuss this but they had concerns.  They  
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indicated the current code was wider open than they had anticipated, but they did not want to 
discourage redevelopment by making the owners fully comply with the code in order to do 
upgrades. 
 
Commissioner A. Brockman suggested the approach could be to look at impacts of the 
building on adjoining properties, no matter how large the remodel was.  Commissioner E. 
Brockman suggested raising the threshold to full compliance to 75% to give owners more 
flexibility to upgrade their buildings.  Commissioner Bhutani suggested it was fairer to have 
one general standard that everyone in the City was to meet and it should stipulate that 
changes on properties in design districts were to be consistent with the district’s vision.  She 
differentiated between small remodeling projects to update buildings and substantial 
reconstruction and remodeling and indicated she leaned toward the 75% trigger.  She and 
Commissioner A. Brockman had different perspectives on whether the Lake Grove shopping 
center remodel had any impacts.  Commissioner Bhutani saw a negative impact on 
pedestrian-oriented street front. 
 
Ms. Numanoglu clarified the current interpretation of ‘damage’ was any damage, whether it 
was intentionally done, or due to an Act of God; if it exceeded 50% of the replacement cost the 
rebuilding had to conform to current code.  Commissioner Swinford suggested being as lenient 
as possible if the damage was not intentional in order to keep the businesses running.  Chair 
Gaar suggested staff clarify what ‘damage’ was when they defined ‘remodel.’  Mr. Siegel 
recalled that one factor that influenced the compromises made during Lake Grove Village 
Center Overlay code discussions was that the road was going to be widened and the widening 
would impact properties along it.  Mr. Elliott advised that whether they chose a percentage 
threshold or an ‘impact’ standard, they could fix the current code by just defining ‘remodel.’  He 
summarized that the Commissioners desired to allow businesses to reinvest and restart their 
businesses and they wanted the threshold to be set carefully.  Ms. Numanoglu related she 
planned to continue discussing this in public forums and with the neighborhood associations in 
design districts. 
 
Extension of time period if a nonconforming use is discontinued (LOC 50.01.006.6 on 
page 8 of Attachment 1.a). 

Ms. Numanoglu advised that current code set the restart period at six months after a 
nonconforming use was discontinued; after six months the use had to be a conforming use.  
Staff proposed to require a reasonable effort to market the property during discontinuance; 
they proposed to define Discontinuance and set the time period at one year because they 
were aware of unique properties, such as a church, that took more time to market.  She 
indicated that they would allow up to two additional one-year extensions as long as the owner 
was actively marketing the property and that at the end of three years whatever use went in 
had to be conforming.  Ms. Numanoglu explained that when a nonconforming use was not 
used for a period of time people got used to not having its impacts and that when it was 
restarted they were concerned. 
 
During the discussion Mr. Elliot responded to concern about buildings that were vacant for a 
long time because the owners were marketing them for more than they were worth.  He 
observed the City could not make a building get occupied and that the owners would be aware 
that the time for restarting the use was going to end.  He advised some buildings were easier 
to market (such as warehouses) and some buildings were more challenging (such as a 
church).  Commissioner E. Brockman cautioned that the City should not be getting into 
determining if the price was aligned with the market.  Mr. Boone observed that factors to be 
considered could include that marketing a property at an exorbitant price was not “reasonably 
seeking a buyer” and that the market might be down.  He noted the proposed, definite, starting 
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point and time period offered more certainty to the neighborhood and the owner than the 
current vague standards. 
 
Commissioner Swinford suggested offering a “hardship extension” when properties took more 
than three years to market.  She reasoned that the owners might be waiting to get a price that 
compensated them for their investment, or they might be trying to work through a short-sale 
process.  Vice Chair Arthur noted the hardship extension would address situations where the 
owners were acting in good faith, but circumstances beyond their control meant they could not 
re-lease or sell the property.  Commissioner Bhutani reasoned that if the owner was marketing 
a building for longer than allowed then it made sense to let another use go in so the building 
did not remain vacant.  Mr. Elliott advised that some cities’ approach was to put some 
categories of uses in the use table that could be allowed [only] after the property had been 
vacant for five years.  He stated that the assumption was the market had been trying to use 
the building but could not and this would encourage its use.  Commissioner E. Brockman was 
concerned the result of what was proposed could be that after the time ran out the building 
would be devalued.  Commissioner A. Brockman and Chair Gaar inquired how many 
nonconforming uses there were in the City; how often this was a problem; and where the 
problematic properties were.  Ms. Numanoglu indicated staff did not know how many there 
were.  Mr. Elliott advised that most cities were not aware how many nonconforming uses they 
had.  Mr. Pishvaie indicated that there were likely more nonconforming uses than the 
Commissioners thought.  He explained that the City became aware of specific instances after 
a nonconforming use had been shut down and the building owner wanted to continue it.  Vice 
Chair Arthur asked if it was always clear when the use was discontinued and if that could be 
manipulated.  Mr. Elliott related he had not seen it manipulated, but it could be; it usually 
became pretty obvious when a use was discontinued:  when the tenant moved out the sign 
came down and lights were turned off.  Mr. Siegel noted another sign was a change in the 
utility bill. 
 
 Adjustments, Alternatives and Variances 

Variance and adjustment procedures consolidated into three variance types (LOC 
50.08.001 on pages 1-2 of Attachment 2.a).  The R-DD Administrative Modification (between 
2-5 feet), Downtown Redevelopment Design District (DRDD) Exceptions to Standards, 
Foothills Mixed Use Exceptions to Standards, LGVCO District Major Adjustments, and RID 
Review procedures have been consolidated into Design Variances. 

LGVC Adjustments may be used to adjust any CDC standard (LOC 50.08.003.2.d on 
page 8 of Attachment 2.a).  Currently, LGVC Adjustments can be used only to adjust the 
standards of the LGVCO district (LOC 50.08.006.2). If an adjustment is needed for any other 
code standard, such as Open Space requirements, the applicant would be required to apply 
for a separate process for that adjustment. In contrast, the DRDD Exception process (LOC 
50.08.005) currently allows exceptions to be requested to both the design district and other 
applicable code standards in the CDC under one process. 

Ms. Numanoglu clarified there would still be a Lake Grove Village Center Overlay adjustment 
process but now it would be under the category of Design Variance and it would be in line with 
the DRDD exception process in which an applicant could ask for an adjustment to any Chapter 
50 Community Development Code (CDC) standard, including, for example, Open Space 
standards.  Staff thought the DRDD process had been working well.  Chair Gaar commented 
that made sense and asked if there was any reason not to make this change.  Staff did not 
know of any.  Mr. Elliott suggested the LGVCO might not allow it due to an oversight; or, 
because people wanted to protect the LGVCO process from manipulation they wanted 
applicants to also go through the regular variance process as well. 
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RID procedure no longer applicable to residential lots that are located in a design 
district (LOC 50.08.003.2.e on page 9 of Attachment 2.a). 

The proposed amendment would make residential lots in design districts ineligible for RID 
variances since separate variance/adjustment procedures are already provided for 
development in design districts (e.g., DRDD Exceptions and LGVCO Adjustments). 
 
Ms. Numanoglu explained this change clarified that the Residential Infill Design (RID) process 
was not available in any design districts and that current code only specified that RID was not 
to be used in the DRDD.  Staff did not think it was intended to be used in other design districts 
either, but that was happening now and it complicated the process.  She advised that the 
result could be at odds with what the district’s vision intended.  She reported that the purpose 
of RID was to allow an alternative process to balance the infill design standards that had been 
adopted in the 2000s; it allowed a design that achieved the intent of the infill standards without 
strict compliance with the code. 
 
Commissioner A. Brockman indicated she did not think the RID process should be in the code 
at all because of all the variations to floor area, lot coverage, height, setbacks, setback planes, 
and appearance and screening standards that it allowed.  She advised that it affected the 
character of the neighborhood and set a precedent.  She related she planned to discuss that 
with the City Council.  She indicated that she knew people who were going to move to Lake 
Oswego but decided not to because they could not find out what could happen next door to 
them.  Commissioner Swinford asked how often RID had been used since it was implemented.  
Staff did not have exact numbers, but RID was a pretty common application. 
 
RID notice and review procedures aligned with Minor Development notice and review 
procedures (LOC 50.07.003.d; see item #5 on page 21 of Attachment 2.a) 

Staff proposed to align the RID procedure with the Minor Development process; there would 
be a fourteen day notice period, a staff decision, and a fifteen day appeal period and the notice 
area would be 300 feet.  Staff would have the option of referring the application to the 
Development Review Commission (DRC) if it became controversial.  Ms. Numanoglu related 
that staff found the RID process was not the more streamlined process its creators anticipated 
it would be.  She explained that the idea was to present an alternative design, talk to the 
neighbors about it, and determine if it would fit the neighborhood and comply with the intent of 
the standard the applicant was asking for exception to.  She indicated that the current RID 
process called for a preliminary staff level decision, then public notice.  She advised that the 
decision became final if no comments were received; however, if any comments were received 
staff addressed them in the final decision.  She reported that problems related to the current 
process included that people sometimes did not make the effort to talk to their neighbors; and 
that staff could not refer the application to the DRC.  Commissioners A. Brockman and Bhutani 
each indicated their agreement with having consistency in the process. 
 
Ms. Numanoglu pointed out that staff proposed to make the RID notice area 300 feet, but they 
were not proposing to require extending the notice area to assure that at least 50 properties 
were notified because that was going beyond the potential impact area.  Mr. Boone clarified 
that the criteria looked at the impacts within 200 feet.  Commissioner E. Brockman inquired 
about the average time the process took.  Ms. Numanoglu related that one planner who was 
tracking the RIDs she processed found they were about the same as other minor 
developments.  Ms. Numanoglu indicated that she was currently dealing with a RID application 
that had not even reached the appeal stage and they were on their third staff report because 
the neighbors were objecting and the applicant was submitting new plans to address their 
objections. 
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Ms. Numanoglu clarified that RID was design-based and was not a type of variance to address 
a hardship related to a unique characteristic of a property.  She advised that it was supposed 
to allow an alternative design that was equal to or better than what the code required that still 
fit the neighborhood and achieved the intent of the design standards. 
 

8. COMMISSION FOR CITIZEN INVOLVEMENT 

No discussion. 
 

9. SCHEDULE REVIEW 

Chair Gaar and Mr. Siegel indicated that they had been working on the schedule and would 
distribute the finalized version. 
 

10. OTHER BUSINESS – PLANNING COMMISSION 

 
Chair Gaar asked the Commissioners to start thinking about their goals and suggest topics for 
the upcoming year’s work program.  Mr. Siegel advised the City Council would consider it in 
January. 
 

11. ADJOURNMENT 

There being no other business Chair Gaar adjourned the meeting at 10:05 p.m. 
 

Respectfully submitted, 
 
 
 
Iris McCaleb  /s/ 
Iris McCaleb 
Administrative Support 


