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CITY OF LAKE OSWEGO 

Planning Commission Minutes 
January 12, 2015 

 
1. CALL TO ORDER 

 
Chair Randy Arthur called the meeting to order at 6:30 p.m. in the Council Chamber of City 
Hall, 380 A Avenue, Lake Oswego, Oregon. 
 

2. ROLL CALL 
Members present were Chair Randy Arthur, Vice Chair Ed Brockman and Commissioners 
Adrianne Brockman, John LaMotte, Todd Prager and Bill Ward.  Commissioner Bill Gaar was 
excused.  Council Liaison Jeff Gudman was also present. 
 
Staff present were Scot Siegel, Planning and Building Services Director; Evan Boone, Deputy 
City Attorney; and Iris McCaleb, Administrative Support. 
 

3. COUNCIL UPDATE 

Councilor Gudman related recent Council activities and introduced Councilor Joe Buck as the 
new Council liaison to the Planning Commission. 
 

4. COMMISSION FOR CITIZEN INVOLVEMENT 

Chair Arthur related that Commissioners had toured the Waluga Neighborhood.  He also 
reported that the Commission had been invited to tour the First Addition Neighbors-Forest Hills 
(FAN-FH) Neighborhood Association area and they had been invited to a public forum on the 
North Anchor project. 
 

5. CITIZEN COMMENT – Regarding issues not on the agenda 

Carolyne Jones, Poplar Way, Lake Oswego, 97034, inquired who had prepared the Wizer 
development report for City Council deliberations.  Mr. Siegel clarified that staff prepared the 
staff report and the City Attorney would know who prepared the findings. 
 

6. MINUTES 
6.1 October 13, 2014 

Commissioner A. Brockman moved to approve the Minutes of October 13, 2014 as amended 
by Chair Arthur and Commissioner Ward.  Commissioner LaMotte seconded the motion and it 
passed 6:0. 
 

6.2 October 27, 2014 

Commissioner A. Brockman moved to approve the Minutes of October 27, 2014 as amended 
by Chair Arthur.  Commissioner Ward seconded the motion and it passed 6:0. 
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6.3 November 17, 2014 

Commissioner LaMotte moved to approve the Minutes of November 17, 2014 as amended by 
Chair Arthur.  Vice Chair E. Brockman seconded the motion and it passed 5:0:1.  
Commissioner A. Brockman abstained. 
 

7. WORK SESSIONS 
7.1 Sensitive Lands – Work Session #4 – Habitat Protection Areas and Habitat Benefit 

Areas (PP 12-0002) 
This was the fourth in a series of work sessions for the Commission to become acquainted 
with and provide input on draft components of the City's Sensitive Lands program revisions, 
before a Public Discussion Draft of the revisions is released for comment spring of 2015.  The 
Commission reviewed a draft of the Habitat Benefit Area (HBA) code incentives for private 
property, and the Habitat Protection Area (HPA) Overlay District for public properties and 
private open space tracts, both of which are intended to comply with requirements of Metro 
Title 13 (Nature in Neighborhoods). 
 
Mr. Siegel discussed results of modeling the WQRA overlay, which was to replace the 
Resource Protection (RP) District overlay.  He advised that the Department of Environmental 
Quality (DEQ) had approved the methodology, but had not formally commented on the results; 
and Metro had not weighed in on it.  He noted that there would be a very small (about a 2%) 
degradation of stream temperature, overall, as a measure of water quality; however, since no 
degradation was permitted staff was looking at how to close that gap through increasing water 
quality in areas where the City had budgeted for restoration. 
 
When asked if they could rely on the Tree Code instead of a new overlay, Mr. Siegel advised 
that Metro feedback was they had to do more than rely on existing regulations.  He suggested 
that one option might be to tweak the Tree Code.  In regard to whether their new program 
would be acceptable to Metro, he confirmed the City’s incentives approach was modeled on 
that of the Tualatin Basin Natural Resources Coordinating Commission which included a 
number of nearby jurisdictions, including Washington County, which had been investing a lot in 
replanting riparian corridors. 
 

Public Comment 
Mr. Boone advised that public comments at a work session were not part of the public hearing 
record. 
 
Lauren Hughes, Westview Drive, Lake Oswego, 97034, clarified the WQRA related to Title 3 
and the reductions in buffers were consistent with Metro model code; she pointed out that the 
modeling showed a very minimal change because they were such a treed community.  She 
advised that the HPA was a great program in that it reduced regulations while in some cases 
providing even more protection than Sensitive Lands did on public lands; it set the standard for 
the community.  She recalled the technical advisory team had struggled with where and how to 
apply HBA and that developers might not actually use the incentives.  She had concerns about 
applying it to already developed single-family residential properties that were not dividable.  
She noted that they had also talked about looking at applying it to undeveloped or 
underdeveloped properties. 
 
Ms. Hughes questioned that they had to do everything on the list of six potential programs staff 
listed in the staff report to satisfy Title 13 compliance.  She noted they were already doing 
three of them related to a tree protection ordinance, a voluntary program, and budgeting funds 
for publicly-owned habitat areas.  She pointed out that the code had other provisions in it that 
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allowed for habitat-friendly development.  She related that at a previous time Metro had told 
her the tree code was sufficient for meeting Title 13.  She suggested they look to the City’s 
team of outside attorneys rather than try to guess. 
 
Mr. Siegel related that outside counsel had told him that the City did need to have more than 
their existing regulations; and, they had advised the City to map which properties were eligible 
for the new program.  Ms. Hughes commented that they should apply HBA where it would be 
the most effective and reach the goals.  She commented that what was mapped as Title 13 
resources, was not necessarily undeveloped land, some of it was already developed and 
undividable. 
 
When asked if any of the $250,000 allocated for resource protection had been expended Mr. 
Siegel related that natural resources staff had crafted a plan that would help them get some 
projects going in time for them to see some results by the conclusion of this legislative 
process. 
 
Carolyne Jones, Poplar Way, Lake Oswego, 97034, discussed that ‘Water Quality Resource 
Area’ should be changed to “Water Resource Area” as “quality” was a subjective term.  She 
inquired whether the maps in the packet had been done using Light Detection and Ranging 
(LIDAR) and asked for full disclosure of the modeling methodology so the public could 
examine it and how plausible it was.  Mr. Siegel clarified that the current working maps had not 
been prepared using LIDAR.  He offered to put her in touch with the modeling project lead staff 
person. 
 
Lisa Volpel, Kenny Street, Lake Oswego, 97035, referred to draft HPA code development 
standards for specific uses which indicated that tunneling of utilities was an acceptable form of 
impact avoidance.  She cautioned that her neighborhood was on a boulder field and that was 
not feasible.  She mentioned that the City of Tualatin had done a lot of habitat restoration. 
 

Commission Discussion 
Mr. Siegel indicated that staff was open to using either term: ‘Water Quality Resource Area’ or 
‘Water Resource Area.’ 
 
Commissioner Prager expressed concern that Metro looked at protection on a resource-by-
resource basis and the City’s approach to relax restrictions in one area and increase them in 
another might not be acceptable to Metro.  There was extended related discussion.  Staff 
advised that they had been sharing information with Metro, who had not had any negative 
feedback and was not going to provide more specific direction until the City had a proposal for 
them to consider; they had been following Metro Title 3 model code closely.  Staff clarified that 
the “de minimus” test related to Title 13 and that the alternative program did not require that 
they find a de minimus effect – it required that they provide comparable protection through 
non-regulatory means.  Mr. Siegel agreed Metro would be looking at this on a resource level 
and indicated that staff would be prepared to address each type of habitat they were trying to 
protect. 
 
The Commissioners posed questions regarding compliance.  What would happen if the City 
used the tree code for the bulk of compliance and then changed it?  Was the de minimus test 
threshold related to the number of lots or the amount of area impacted? 

Mr. Siegel discussed that the new regulations would tighten requirements on public lands and 
private open space in that they would reduce the maximum allowable disturbance area from 
50% (the current Resource Conservation requirement) to 15%.  He advised that the City 
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Council intent was to hold public entities to the highest standard and make them a model.  The 
Commissioners discussed whether they would want to impact the school district with more 
stringent regulations.  Mr. Siegel advised that staff was working with the school district and 
would research how much additional land if any would be effected; the information could help 
the City determine if it would be worth it to extend the HPA overlay to lands that do not have 
the Resource Conservation (RC) district.  Mr. Siegel pointed out that the Potential Habitat 
Protection Areas map showed the resources were in scraps of land which were usually on the 
fringes of individual school properties. 
 
During this discussion comments/questions related to why they should go in that direction if 
the overall effect was too small to make much difference; if they were going to apply it to 
private open space they should put it on public lands as well; they should do it only if it did 
make a difference and Metro was on board with it; did they need an HPA if they had already 
budgeted enhancement funds; and, staff could also look at how much marginal land might be 
restored through the enhancement program.  Chair Arthur observed the Commissioners 
needed more detailed information about what the meaningful impact might be. 
 
When asked about the ‘no rollback’ provision and the process, Mr. Boone clarified the City was 
not an “applicant” to Metro, it was the City decision-makers’ judgment call in regard to what 
was necessary to survive a Metro challenge.  Mr. Siegel reported that staff communicated with 
Metro and the Oregon State Department of Land Conservation and Development (DLCD) so 
they knew what to expect.  He clarified that Metro had told them they would be looking at it on 
a resource level; Metro wanted to see a map-based system related to Title 13 compliance; and 
the City needed to protect water resources with regulations.  He anticipated they would get 
clear direction from Metro after they distributed the public hearing draft in May/June. 
 
The Commission discussed that the draft HPA code allowed types of development that were 
authorized by an adopted parks master plan.  They discussed an option to authorize 
development in the open spaces of subdivisions per an approved and recorded master plan.  
When asked if every Homeowners Association (HOA) common area in the City would have an 
HPA on it, staff indicated the code could say that if that was the direction the Commission 
wanted to go, but such areas were already protected as Open Space when the developments 
were approved.  Vice Chair E. Brockman observed that some open spaces had natural 
resources in them and some did not.  He related that Wilsonville required open space in HOAs 
to be a useable size and useable by the people in the HOA. 
 
Discussion of Draft HPA Code 
Comments on draft code LOC 50.05.013 Habitat Protection Areas Overlay District (Attachment 
1) included a recommendation to modify Section 7. Construction Management Plans to specify 
a plan was required if the site was within 20 feet of an HPA because 50 feet was too far; a 
suggestion to apply it to development on private lots adjacent to an HPA on public land when 
construction might impact the HPA; and a suggestion to modify c) Plant Spacing to allow 
planting of understory shrubs and ground cover if the intent was to prevent mitigation trees 
from being planted under existing trees.  Chair Arthur observed consensus to support 
Attachment 1 as amended during this discussion. 
 
Discussion of Proposed HBA Code Incentives for Habitat Friendly Development 
Mr. Siegel explained that staff received legal advice to identify the areas that were going to be 
protected via incentives and restoration projects on a map, in order to show that the new 
program had the same level of protection as the current program did.  Comments related to 
mapping were that it would inform potential property owners and property owners who were 
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considering doing enhancement.  It was suggested they should only put properties with 
development potential on the map. 
 
The Commissioners discussed the pros and cons of the incentives-based program concept.  
Concerns included the cost of administration and enforcement, especially on a multitude of 
little parcels; whether Metro would accept them integrating the tree code - or a tweaked tree 
code - into the new program; if Metro would not expect a high enough level of participation in 
the voluntary program to protect enough habitat; that it would be hard to enforce if it was 
complaint-driven because neighbors would not know if the potential offender was in the 
program or not; that in other jurisdictions with such a program builders did not take full 
advantage of it because the incentives were not meaningful enough and density had to be 
negotiated with the city; that Metro would expect the City to continue to fund restoration on an 
ongoing basis and that the City already had a tree code, a voluntary program for habitat 
protection and habitat-friendly development standards.  It was also noted that City did not have 
much money available for acquisitions. 
 
Suggestions included that it would be more cost-effective to focus on restoring public lands 
where the City had more control and might get more bang for their buck; and, that there should 
be a clear and objective process with things builders could actually do that appealed to them.  
Commissioner Ward anticipated enough participation to support the HBA concept.  He 
commented that quite a few people he knew were interested in natural area and participated in 
the Backyard Habitat Program. 
 
Mr. Siegel discussed that it was currently very labor intensive for staff to administer the 
Resource Conservation (RC) District on every development lot and that if they had a voluntary 
program they would have a smaller pool of sites to look at.  He explained that staff was 
compiling a list of restoration projects to be done on public lands.  He suggested that they 
could look at the universe of what might be HBAs, including areas where they could leverage 
City investment in restoration with adjacent private development; or they could focus on 
significant resources as a whole and not just little pieces of them here and there.  He noted 
that an example was along Springbrook Creek.  Mr. Siegel advised that a potential incentive 
for builders would be to offer a more streamlined process with flexible development standards 
where habitat is protected, instead of requiring the full Planned Unit Development (PUD) 
process. 
 
Commissioner LaMotte and Mr. Siegel discussed inventorying protective provisions that the 
City already had in the code, adding other code-based incentives, documenting what the City 
already did and comparing it with what other jurisdictions did.  They pointed out that Lake 
Oswego had a good track record of protecting resources that they could show Metro.  
Examples included that Lake Oswego had nearly 50% canopy while Portland’s was about 
28%; Lake Oswego allowed things like skinny streets, which reduced the amount of 
impervious surface and allowed more conservation-oriented design; and the Planned 
Development (PD) process had flexible development standards.  Commissioner LaMotte 
suggested offering incentives concerning new development for planting bigger trees that would 
not take a long time to reach full canopy.  Commissioner Prager advised them to check with 
Metro first. 
 
Mr. Siegel noted that staff might need to look at whether or not it was in the City’s interest to 
make the tree code a land use code.  He summarized what he had heard from the 
Commission: they should be careful about creating new regulations and a program that would 
cost more for the City to administer than the benefit the City would receive; and they should 
look at existing tools and provisions in current code and highlight where those were providing 
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habitat benefit.  He also suggested that comparing their code and programs to other 
jurisdictions might be useful.  He indicated that they would show Metro what the City did and 
how it was currently performing without going outside of Sensitive Lands districts. 
 
Mr. Siegel asked the Commissioners if they would be on the right track to provide a more 
streamlined, fast-track, permitting process for property owners who were willing to voluntarily 
protect areas that by right they would be allowed to landscape or develop.  He reasoned that 
saving process time was probably the greatest benefit/incentive for property owners.  He noted 
that there was a tradeoff as a more streamlined process could potentially remove some public 
notice and opportunity to testify at a hearing.  Vice Chair E. Brockman indicated it would 
depend on the impact of what they were allowing the property owner to do; if there was to be 
development there should be public notice.  Mr. Siegel said his sense was if it deviated from 
the normal development standard a neighbor would want to know and would probably want an 
opportunity to comment.  Commissioner Prager encouraged staff to ask Metro for more 
feedback on the direction they were going.  Mr. Siegel said they would check in with Metro. 
 

7.2 Substandard Lots – Work Session 1 – Current Method of Legal Lot Determination 
(PP 14-0004) 
The Planning Commission had established a goal to review and possibly update the 
Community Development Code definition of "lot" due to community concerns regarding 
development on substandard/nonconforming lots.  Staff was to provide background on how 
the City presently determines the legal status of substandard lots for the purpose of 
development. 
 

Staff Report 
Mr. Boone presented a case study the Commission had asked for: ‘Legal Lot Determination: 
1028 Cedar, A Case Study.”  He discussed the regulatory framework and then the conveyance 
history of 1028 Cedar.  He explained that the legal framework included a state statute that 
every lawfully created lot or parcel remained a discrete lot or parcel unless the lot lines were 
vacated or the parcel was further divided.  Mr. Boone reviewed the Comprehensive Plan 
policies that provided the context for related Community Development Code (CDC) provisions, 
including one which allowed development on all legally created lots, subject to all applicable 
land use regulations; and CDC definitions, including ‘Lot’ and ‘Development.’ 
 
Mr. Boone advised that Lake Oswego did not currently use a development-based definition of 
legal lot.  He explained that a lot was legal if it was legally created at the time of creation, 
meaning that it complied with all legal requirements in effect and applicable at the time of 
creation. He offered a ‘Legal Lot Determination Checklist’ that factored time of creation 
requirements and approvals; any subsequent separations/combinations; and any deed 
restrictions against separate ownership or development.  He discussed a case where the Land 
Use Board of Appeals (LUBA) suggested that a county could adopt code that simply prohibited 
development of substandard size lots or parcels. 
 
He discussed the conveyance history of 1028 Cedar since 1941, illustrating the changes in lot 
lines.  He advised that there was no minimum lot size requirement in 1957 but at that time the 
City required a minimum development area of 7,500 sf to develop a dwelling; he noted that 
parcels, including some slivers of land, were assembled into a consolidated parcel.  He 
clarified the current definition of ‘Lot’ was a legally created lot and that definition did not talk 
about a minimum site area for development. 
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Mr. Boone discussed that his interpretation of lots at 1028 Cedar was based on interpreting 
the intent of the grantor and grantee as reflected in deed description language/formatting.  He 
had not found any deed restriction on separate sale/development.  He advised that the code 
allowed the lot lines of a lot which did not comply with the minimum lot area or dimensional 
requirements of the code at the time of application to be adjusted as long as the adjustment 
did not increase the degree of noncompliance.  He advised that the code did not have a 
process for consolidating lots.  He observed that consolidation had reduced density.  He cited 
code which allowed a substandard lot to be occupied by a permitted use in the zone as long 
as it complied with all other applicable code provisions, such as height, setbacks and lot 
coverage (LOC 50.04.300.2.b).  His memorandum to the property owners advised in regard to 
the possibility of a variance that staff had never viewed it as an unnecessary hardship when 
the owner had purchased a small lot and should have been aware there would be problems 
developing it.  He had concluded that 1028 Cedar (Tax Lot 8200) consisted of five legal lots. 
 
Mr. Boone clarified it was an informal interpretation that any person could ask the City for and 
pay a fee to obtain; it was not a final land use decision and was not binding on the City.  He 
had advised the owners that there was a different process available to get a formal opinion 
and since then there had been a lot line adjustment and consolidation.  He described and 
illustrated those changes and discussed that the related deed language made it clear property 
had been consolidated and the end result was three lots, which were approximately 9,200 sf, 
5,000 sf and 4,200 sf. 
 
When it was suggested that under R-7.5 zoning there theoretically should have been two and 
not three lots, Mr. Boone advised in this case slivers of lots were combined to make larger lots 
and that was permitted by the code.  He discussed another example of 25 foot wide, 
substandard platted lots in FAN-FH.  He explained that they had been legally created in 1905 
and subsequently just transferred - never ‘segregated or consolidated - so they were legal lots.  
He suggested if the Commission wanted to consider changing the definition Legal Lot they 
could look at making it more development based. 
 

Public Comment 
Wendy McLennan, Spruce Street, Lake Oswego, 97034, submitted written comments.  She 
questioned that a 17 foot sliver of land could be a legal lot of record and noted that other lots 
were also smaller than R-7.5.  She suggested the interpretation that there were five lots was 
arbitrary and by the same logic it could be construed as seven lots.  As to the prior owners’ 
intent, she noted one family had lived in the house in the middle of the property for many years 
and the Craigs’ had indicated when they bought the property they would honor R-7.5 and have 
two buildable lots.  She questioned why only the property owner and not the neighbors could 
ask the City for a formal opinion.  She argued that if a ministerial decision was to be based on 
clear and objective standards that did not require interpretation of the code this should have 
not been a staff decision.  She suggested the City had been willing to help the developer build 
three homes without having to improve Bickner Street by taking advantage of portions of 
platted lots. 
 
Liz Martin, Cedar Street, Lake Oswego, 97034, questioned why 1028 Cedar was a ministerial 
decision.  She questioned why it was not considered to be creating more density when there 
had been one home there and then they had created more lots.  She held creating the 
substandard lots negatively impacted the neighborhood, noting that Bickner was only 13 feet 
wide. 
 
Mr. Boone discussed that he had interpreted the string citation property descriptions in the 
copies of the deeds Ms. McLennan had submitted; however, LUBA decisions indicated a string 
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citation was not enough evidence of a party’s intent to consolidate.  He advised that in 
determining intent they had to look at what was in the record and not things outside the record.  
He explained his was an informal interpretation that carried no weight in and of itself; the 
property owner had used the interpretation to say he was putting development on a legal lot. 
Mr. Boone explained that the avenue for opponents was to challenge the (ministerial or minor) 
development permit that was issued as a result of an interpretation; the lot line adjustment was 
a ministerial decision because it did not increase density, which was measured by the number 
of lots.  He noted that the conditioning authority applied to minor and major development.  He 
clarified that because this decision was ministerial there was no hearing process and the code 
related to negative impact on the neighborhood applied to illegal lots, not legal lots.   
 
Commissioner A. Brockman suggested two changes should be considered: one would require 
contiguous lots under one ownership to be consolidated until the site met the zoning 
requirements and the other was to amend the code to require the results of lot line 
adjustments to comply with the zoning code.  She clarified she was not saying that if an owner 
of a legally created lot did not have enough property the lot was not developable; it was that if 
they owned contiguous lots they should be consolidated. 
 
Mr. Boone noted that LUBA had indicated a jurisdiction could solve the problem by deciding 
they would not approve development on substandard lots and creating any exceptions to that 
they wanted to have.  He clarified that whether to do that was a policy question.  
Commissioner Ward noted that LUBA had clarified that a jurisdiction’s development code 
could consider adjacent lots under one owner as one site for purposes of development. 
 
Donald Mattersdorf, Bullock Street, Lake Oswego, 97034, stated that he was Chair of the 
Hallinan Heights Neighborhood Association.  He held that if the lot line adjustment required a 
legal opinion it was not a ministerial decision and this case clearly demonstrated why it was 
not appropriate to make lot line adjustments ministerial decisions.  He advised that he had a 
map, which he could make available, showing every substandard lot in the Hallinan Heights 
Neighborhood Association area. 
 
Carolyne Jones, Poplar Way, Lake Oswego, 97034, inquired if 1957 slide references to ‘Lot’ 
and ‘Site’ meant the same thing. 
 
Mr. Boone was asked and clarified that a lot line adjustment that resulted in creating the future 
ability to partition was a minor development; otherwise it was a ministerial decision.  He 
clarified in 1957 there was no minimum lot size requirement, but there was a requirement for 
7,500 sf of development area for a dwelling.  He agreed that the four slivers of land would not 
have been considered individual developable lots then because they did not have enough 
area, but he pointed out that today the City had a definition for a legal lot that focused on 
whether it was legally created, not whether or not it was developable. 
 
Ms. Martin questioned why a site with multiple homes was not considered a minor partition.  
She referred to a 2009 e-mail in the record from Planning Division staff to George Tinker 
regarding potential division in a partitioning process. 
 
Mr. Boone noted the property owner had framed the question as what could he do with his Tax 
Lot 8200 (on the Assessor’s map), which was about 18,000 sf.  He had not asked what 
underlying lots there were, so it did not trigger an informal interpretation as to what the legal 
ownership underneath it was.  He clarified that tax assessment did not determine a legal lot. 
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Mr. Siegel agreed to come back with some options including reverting back to the old code 
provision that required the aggregation of lots under the same ownership but only until the 
development site met the zone size requirement; defining the minimum lot area of a legal lot 
for development purposes; and Commissioner A. Brockman’s suggestions.  Commissioners 
suggested additional options, including requiring a minimum lot width to build; simply requiring 
the owner to match the development to the zoning; to address the pros and cons; and to 
expect staff to advise owners to keep lots closer to the zoning designation, which in the case 
of 1028 Cedar would have been two buildable lots.  The Commissioners asked for a map and 
examples of what had been developed on substandard lots.  Staff and the Commissioners 
discussed that Measure 56 notice was required as there were implications related to allowed 
uses and property rights. 
 
The Commission continued this discussion to February 9, 2015.  Mr. Boone’s slide 
presentation and related documents were to be posted on the Planning Commission meeting 
webpage. 
 

8. SCHEDULE REVIEW 

Commissioners and staff discussed the upcoming schedule. 
 

9. OTHER BUSINESS – PLANNING COMMISSION 
None. 
 

10. ADJOURNMENT 
There being no other business Chair Arthur adjourned the meeting at 11:05 p.m. 
 

Respectfully submitted, 
 
 
 
Iris McCaleb  /s/ 
Iris McCaleb 
Administrative Support 
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