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TO: Development Review Commission 
Don Richards, Chair and Members  

 
CC: Leslie Hamilton, Senior Planner 
 
FROM: Evan P. Boone 
 Deputy City Attorney 
 
SUBJECT: 13-0046 / Evergreen Group, LLC  
 LOC 50.05.004.5.d.i: Fourth Floor Criteria– “may” 
 
DATE: January 27, 2014 
 
 
This development permit application is for three buildings that contain fourth and fifth floors.  
Staff has found that the fifth floor is the subject of a request for an exception, but the fourth 
floor is permitted if it complies with one of the four criteria of LOC 50.05.004.5.d.i: 

“Number of Stories:  New buildings shall be at least two stories tall, and new and remodeled 
building shall be no greater than three stories tall, except: 

i. A fourth story may be permitted subject [to] the following: 

(1) The fourth story is residential and is contained within a gabled or hipped roof; 
(2) The site is sloping and the structure has three or fewer stories on the uphill side; 
(3) The fourth story is significantly stepped back from the building plane created by the 

lower stories; or 
(4) Fourth story design elements are used to break up the mass of a building, create visual 

interest and variety, hide mechanical equipment, define an entry or define a particular 
building’s function. Examples of such design elements include dormers, towers, turrets, 
clerestories, and similar features. 

The provision of a fourth floor is not an exception to the design standards; a fourth floor is 
allowed provided one of the conditions above is met. (The “may” is not discretionary; if 
one of the subsections (1)-(4) is met, then a fourth floor is permitted.  See former LOC 
50.65.025(4) and Ord. 2579, Whereas statement #3 and Sections 26 and 28.)  As shown in 
the elevations (Exhibit E9), all three buildings are four stories, with a limited number of 
residential units contained in a fifth story.  The applicant is requesting an exception to the 
limit on the number of stories; the criteria of approval for this exception are addressed in 
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LOC 50.08.005, below.  The fourth and fifth stories meet the conditions identified above as 
follows:  ****” 

 
  Staff Report, LU 13-0046, pg. 9 
 
Commissioner Needham asked staff for additional information regarding the interpretation 
regarding “may” in LOC 50.05.004.5.d.i.  Attached is my October 11, 2013 informal 
interpretation (pursuant to LOC 50.01.005.1.b) finding that: 
 

(1)  Prior to adoption of the Code Reorganization, this section was stated in “shall”, 
not “may”.   
 
(2)  During the Code Reorganization process, there was a scrivener’s change from 
“shall” to “may” but this was not noted as a change to the staff reviewers, the Planning 
Commission, or the City Council.  Accordingly, it would qualify as a Code Reorganization 
Variance per Section 26, Ord. 2579. 
 
(3)  Notwithstanding the ability to obtain a Code Reorganization Variance, a fourth 
floor should nevertheless be approved if a fourth floor development application shows 
that one of the four criteria are met because of the statutory and code requirements 
that a decision be based upon the standards and criteria contained within the 
Community Development Code and the total absence of any standard upon which 
discretion could be exercised under “may” to deny a fourth floor, if the subsection is 
read literally and in isolation, without context and its legislative history.  See ORS 
227.173; LOC 50.07.003.4.g.i and ii1

 
. 

                                                      
1 g.    Decision of the Hearing Body 

i.    At the conclusion of deliberations, the hearing body shall make a preliminary oral decision to approve, 
approve with conditions pursuant to LOC 50.07.003.5, or deny an application based upon the applicable 
standards and criteria and the evidence and testimony in the record.  The preliminary oral decision is not 
a final decision. At any time prior to the adoption of the final order pursuant to subsection 4.g.ii of this 
section, the hearing body may modify or change its decision or choose to reopen the hearing. 
ii.    The hearing body shall adopt a final written order either immediately after making its preliminary oral 
decision or at a public meeting within a reasonable time after making the preliminary oral decision. The 
final written order shall consist of a brief statement that explains the criteria and standards considered 
relevant, states the facts relied upon in rendering the decision and explains the justification for the 
decision based upon the criteria, standards and facts set forth. The order shall also contain or 
incorporate by reference any conditions of approval deemed necessary or appropriate by the hearing 
body. A proposed order may be prepared by the City Manager or may be prepared by the prevailing party 
subject to review and approval of the City Manager. The hearing body shall amend the proposed order if 
it finds that the proposed order does not accurately articulate the hearing body’s decision. Except as 
provided in subsection 4.g.iii of this section, the written order is the final decision on the application and 
the date of the order for purposes of appeal is the date on which it is adopted by the hearing body. 
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