
 

 
 
TO: Kent Studebaker, Mayor 
 Members of the City Council 
 
FROM: Sarah Selden, Senior Planner 
 Planning & Building Services Department 
 
SUBJECT: Public Hearing for Proposed Clear and Objective Housing Standards Code 

Amendments (LU 14-0019/Ord. 2651) 
 
DATE: January 13, 2015   MEETING DATE: January 20, 2015 
 
 
ACTION 

Hold a public hearing to consider the Planning Commission’s recommendation on Clear and 
Objective Housing Standards, along with additional options pertaining to the development 
review procedures as requested by the Council at their December 9, 2014 study session. 
 

INTRODUCTION/BACKGROUND 

The proposed Clear and Objective Housing Standards Code amendments are being proposed to 
complete the Housing Element of the City’s Periodic Review work order by bringing the 
Community Development Code into compliance with Oregon Revised Statute (ORS) 197.307. 
This statute requires cities to provide the opportunity for new housing to be developed under 
clear and objective approval standards, and is intended to reduce unnecessary costs and delays 
in permitting “needed housing” as defined by statute and the City’s Housing Needs Analysis.  
 
The proposed amendments to the Community Development Code (CDC) were the subject of a 
City Council study session on December 9, 2014. The City Council received the complete land 
use record with all exhibits prior to the study session. For the public hearing, staff encourages 
the Council to review the Council Report dated December 2, 2014 (Exhibit D-4).  
 

DISCUSSION 

The Clear and Objective Housing standards are recommended to be added to the Community 
Development Code as part of a new two-track process, where applicants may choose to either 
comply with all clear and objective standards, or follow the discretionary review track.  This 
two-track process would be available for the development of new housing that is subject to the 
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citywide building design standards in multi-family residential zones, and for housing developed 
in the Downtown, West Lake Grove, and Old Town design districts.1  
 
At the study session, the Council’s discussion focused on the review procedures associated with 
the alternative Clear and Objective Housing Standards review track. Today, all new attached, 
multi-family and mixed use residential development is classified as Minor Development per LOC 
50.07.003.14. The minor development procedures involve a pre-application conference, notice 
of application to neighborhood associations and surrounding property owners within 300 ft.,2 
an opportunity to submit written comments to staff or testify before the Development Review 
Commission (DRC), and an opportunity to appeal the staff decision to the DRC and the DRC 
decision to City Council. Minor development involving a partition or subdivision is also required 
to hold a neighborhood meeting following a pre-application conference and prior to submittal 
of an application. The City Manager3 (Planning staff) is the designated decision maker, however 
staff may and the departmental practice is to refer the decision for new attached, multi-family 
and mixed use structures to the Development Review Commission for a public hearing.  
 
During the Planning Commission’s work sessions on the housing standards, it considered 
classifying the clear and objective review track as ministerial development, which does not 
require public notice or an opportunity for public comment. The Commission considered the 
challenges of inviting public comment and discussion when only clear and objective standards 
apply, but found that public review should nevertheless be required for larger scale projects 
such as would be reviewed under the new housing standards. The Commission recommended 
that both the discretionary and clear and objective tracks be reviewed using the minor 
development procedure.  
 
At the December 9 City Council study session, Councilors asked staff to research a clear and 
objective code option that could be implemented administratively without requiring a public 
hearing. Councilors suggested that a greater distinction be created between the two tracks by 
offering a shorter and simpler approval process when a proposal complies with all clear and 
objective standards. The Council asked staff to prepare an option where applications complying 
with all clear and objective housing standards could be permitted through a ministerial 
procedure, subject to public notice.  
 
On the following page, four options have been outlined in Table 1 for the Council’s 
consideration, and range from least public involvement (Option 1) to most (Option 4; as 
recommended by the Planning Commission).  
 
Following the table, a set of additional considerations are discussed related to these options. 
They include additional opportunities to tailor Options 1-4 based on the location and type of 
the project, where higher profile projects require a greater opportunity for public review.  

1 The Lake Grove Village Center Overlay code was updated to be entirely clear and objective, with no two-track 
process recommended. 
2 Or greater, until at least 50 properties (excluding City-owned properties) are included in the notice area. 
3 “City manager” includes “… any officer or employee of the City of Lake Oswego.”  LOC 50.10.003.2 
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Table 1: Review Procedure Options for Clear & Objective Track 

 Review Type Public Notice and 
Comment 

Pre-App 
Conference 

Decision-
Maker 

Appeal 

OPTION #1 

 

Ministerial None None Staff To Circuit Court 4 

This is the way that single family residential buildings and lot line adjustments are permitted today, 
with the exception of the Old Town (R-DD) zone where single-family buildings are reviewed as Minor 
Developments. 

OPTION #2 Ministerial None Yes Staff To Circuit Court 

This option would add a required pre-application conference. Due to the potential complexity of these 
projects (townhomes, condo and apartment buildings, mixed use residential buildings), staff 
recommends a pre-app conference. 

OPTION #3 Ministerial To NAs and 
surrounding property 
owners; 14-day 
written comment 
period. 

Yes Staff To Circuit Court 

This option would also add public notice and an opportunity to provide written comment before staff 
issues a decision.  

OPTION #4 Minor 
Development 
Procedure 

To NAs and 
surrounding property 
owners; 14-day 
written comment 
period for staff 
decision.  

Yes Staff, with 
opportunity to 
refer decision 
to DRC (public 
hearing). 

Staff decision may be 
appealed to DRC, and 
DRC decision may be 
appealed to City 
Council, and then to 
Circuit Court.5 

This is the option recommended by the Planning Commission for both types of application review 
“tracks,” the clear and objective standards review track, and the discretionary standards review track. 
It is the same procedure required today for the review of attached, multi-family, and mixed use 
residential development proposals, only the appeal process would be different. Today, appeals of final 
City decisions based on current discretionary standards go to LUBA. Appeals of final City decisions 
under clear and objective standards would go to Circuit Court, not LUBA. Current code provides for 
staff review of minor developments, but current practice is to refer all development review decisions 
for new attached, multi-family and mixed use structures to the DRC. The DRC is also the decision-
maker for all development in Old Town, including detached single-family structures. The DRC review 
adds a minimum of approximately 4 weeks to the process. 

4 Following ORS 197.010, permits which are reviewed under clear and objective standards are not “land use 
decisions” and therefore are not under Land Use Board of Appeals (LUBA) review. Review following the City 
decision would be under a writ of review, ORS 34.010, consistent with the current procedure for appeal of building 
permits that are issued under clear and objective standards. 
5 Minor development decisions are ultimately appealable to LUBA because they are a “land use decision” per ORS 
197.010 and 197.825.  Decisions based on clear and objective standards are not “land use decisions” and are 
subject to an appeal to the Circuit Court (through a “writ of review”). See footnote above. 
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Additional considerations related to Options 1-4: 

a) The greatest opportunity (or pressure) for residential development/redevelopment at 
higher densities is in the city’s design districts (Downtown, Lake Grove Village Center, West 
Lake Grove, and Old Town). These areas also have the most specific design vision, which 
increases the potential for conflict between applicants and neighbors, even where design 
standards are clear and objective. One option is to require public notice and the 
opportunity for public comment (or a public hearing) for development in these districts 
only. Development in the design districts would follow the current minor development 
procedure (Option #4), while other areas could follow a ministerial procedure (Option #2 or 
#3).  
 

b) Alternatively, if the policy objective is to streamline the permit process for projects within 
design districts, the City Council might consider Option #1, #2, or #3 for projects that use 
the clear and objective review track. However, this change might not be well received by 
members of the community who prefer the current process.  For example, while the Old 
Town Neighborhood Association (NA) has supported the transition to clear and objective 
housing standards, the NA voted at a general membership meeting last spring and the 
majority recommended that all development in the Old Town neighborhood – including 
detached single family – continue to be reviewed under the minor development procedure. 
Staff is not aware of any similar action taken by the constituent organizations of the Lake 
Grove Village Center (Lake Grove Business Association; and the NAs of Waluga, Lake Grove, 
and Lake Forest), West Lake Grove, or Downtown districts.  
 

c) Another factor the City Council might consider is whether a development proposal mixes 
residential with non-residential uses. The Council could choose to require public notice and 
an opportunity for public comment (or a public hearing) for review of mixed use residential 
structures (compared to 100% residential structures), as non-residential buildings are 
reviewed through the minor development procedure. Alternatively, if the policy objective is 
to streamline the permit process for mixed use projects, the City Council might consider 
Option #2 or #3 for mixed use projects that use the clear and objective review track.  (See 
also item ‘b’, above.) 
 

d) Finally, if the City Council prefers the minor development procedure option (Option #4), as 
recommended by the Planning Commission, the process can be streamlined for the clear 
and objective review track. Under current practice, applications are “triaged” based on 
complexity. Projects that are controversial or at risk of appeal are referred directly to the 
DRC for a public hearing, bypassing the initial staff decision. This is common among Oregon 
cities, and allowed by Lake Oswego Code. Direct referral to the DRC is almost always the 
case for new structures subject to development review when opposition or concerns from 
the neighborhood create a likelihood that a staff decision would be appealed. Current 
discretionary standards such as requiring that new buildings be designed to be 
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“complementary in appearance to adjacent structures of good design with regard to 
materials; setbacks (for retail/commercial part specifically); rooflines; height; and overall 
proportions” provide opportunities to debate many aspects of structure design, even when 
a proposal complies with all dimensional (height, setbacks, etc.) and other clear and 
objective standards in the current Code. By contrast, projects required to comply with only 
clear and objective design standards will provide much narrower opportunities for 
challenges, reducing the likelihood of appeals from staff-issued decisions.  
 
If not appealed, decisions issued by staff under the clear and objective review track would 
take approximately four weeks less than cases directly referred to the DRC under the 
present process. For larger projects, and those that are likely to generate significant 
community interest, staff would work with the applicant and neighborhood representatives 
through the pre-application process to help ensure the project proposal complies with, and 
is understood by all interested parties as complying with, the clear and objective criteria 
prior to submittal, reducing the likelihood of an appeal to the DRC. This process also 
provides an opportunity to help the applicant submit a design that responds to 
neighborhood concerns, within the clear and objective requirements. Ultimately, the 
applicant may decide to submit an application at any time and staff may refer a 
controversial case to the DRC for a hearing.  

ALTERNATIVES & FISCAL IMPACT 

Following the Council’s adoption of Ordinance 2651, Planning staff will review the Master Fees 
Schedule with the City Manager and recommend changes to reflect what might be cost savings 
resulting from a more streamlined process.  
 
RECOMMENDATION 

Tentatively approve the Community Development Code amendments recommended by the 
Planning Commission (Attachment B, dated 10/28/14) and direct staff to prepare final 
amendments to the Review Procedures Code section based on the Council’s preferred 
approach to the options outlined in this staff report.  
 
EXHIBITS 

A. Draft Ordinances 
 
A-1 Draft Ordinance 2651, dated 08/01/14 

• Attachment B (with Track-Changes), 08/01/14 **superseded by version 
dated 10/22/14** 

• Attachment B.1 (with Track-Changes), 10/03/14 **superseded by version 
dated 10/22/14** 

• Attachment B, 10/22/14 **superseded by version dated 10/28/14** 
• Attachment B, 10/28/14 (incorporates Planning Commission final changes) 
• Attachment C, 08/01/14 **superseded by Attachment B dated 10/22/14** 
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B. Findings, Conclusion and Order  
 
 B-1 Planning Commission Findings, Conclusion and Order, 11/10/14 
 
C. Minutes 
 

C-1 Planning Commission Minutes, 08/11/14 
C-2 Planning Commission Minutes (Draft), 10/13/14 
C-3 Planning Commission Minutes (Draft), 10/27/14 
 

D. Staff Reports 
 

D-1 Planning Commission Staff Report, 08/01/14 
D-2 Planning Commission Supplemental Staff Report, 10/03/14 
D-3 Planning Commission Supplemental Staff Report, 10/22/14 
D-4 City Council Staff Report, 12/02/14 

 
E. Graphics/Plans 
 
 E-1 Map-Metro Functional Plan Designations 01/2014 
 
F. Written Materials 
 

F-1 Staff Response to Comments from Planning Commissioner Todd Prager, 
08/07/14 

F-2 Response from DLCD, 09/24/14 
F-3 Copy of ORS 197.307 and ORS 197.303 
 

G. Letters 
 
G-1 E-Mail from Craig Stephens, 08/07/14 
G-2 Statement from Carol Radich, Evergreen Neighborhood Association, 08/11/14 
G-3 E-Mail from Skip Ormsby, Birdshill Neighborhood Association, 08/11/14 
G-4 Statement from Dianne Cassidy, 08/11/14 
G-5 Statement from Dianne Cassidy, 08/11/14 
G-6 Statement from Carolyn Krebs, Lake Oswego Neighborhood Action Coalition, 

08/11/14 
G-7 Memo from Carol Radich, Evergreen Neighborhood Association, 10/08/14 
G-8 E-Mail from Mary Ann Dougherty, 10/13/14 
G-9 E-Mail from Alex Babin, 10/13/14 
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BACKGROUND MATERIAL AND REFERENCES 
 
Staff reports and public meeting materials that were prepared for the Clear and Objective 
Housing Standards Amendments, can be found by visiting the project web page for LU 14-0019. 
 
Use the link below to visit the City’s “Project” page. In the “Search” box enter LU 14-0019 then 
press “Submit”:  http://www.ci.oswego.or.us/projects 
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