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TO: Kent Studebaker, Mayor 
 Members of the City Council 
 Tom Coffee, City Manager 
 
FROM: Joel B. Komarek, P.E., Project Director: LO-Tigard Water Partnership 
 
SUBJECT: Consideration of options relating to bids received for Water Treatment Plant 

Expansion – Work Order #206. 
 
DATE: July 9, 2013 
 
 
ACTION 

No action is required unless the Council decides to rebid Work Order #206.  (At the July 16, 
2013 Council meeting, the Council would consider awarding a construction contract for the 
Water Treatment Plant Expansion – Work Order #206 to Slayden Construction Group, Inc., for 
$66,101,464.87.)  

If, however, the Council decides that all bids should be rejected and the Work Order #206 re-
bid, the Council should direct the Project Director to present Findings in support of rebidding 
Work Order #206 at the July 16, 2013 Council meeting, and to re-bid Work Order #206. 

INTRODUCTION/BACKGROUND 

The City initiated and concluded a mandatory contractor prequalification process for the 
subject project on April 23, 2013. Eleven (11) applications were received and evaluated by a 
Source Selection Committee comprised of City Staff and staff from the City’s program manager, 
Brown and Caldwell.  Of the eleven applicants, ten demonstrated through their application that 
they possessed the minimum qualifications necessary to become eligible to bid for the WTP 
expansion project.  On May 1, 2013, construction bid documents were issued to the ten 
prequalified contractors. 

Bid Opening 

On June 27, 2013, at 2:00 pm, bids were received from seven of the ten prequalified 
contractors and publicly opened.  Bidders and bid amounts were as follows: 

 Bidder Bid Amount 

 Wildish Building Company $58,615,200.00 
 Natt McDougall Company $63,614,798.00 
 Slayden Construction Group $66,101,464.87 
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 IMCO General Construction $67,027,464.87 
 James W. Fowler Company $67,794,891.41 
 Stellar J. Corporation $68,204,074.48 
 Parsons RCI, Inc. $92,853,111.00 

Engineer’s estimate of construction cost $69,600,000.00 

Non-Responsive Bids 

ORS 279C.370 requires that any bidder must also disclose within two hours of bid opening any 
subcontractor who proposes to furnish labor, materials, or services to the bidder.  Both Parsons 
and Wildish failed to submit their First-Tier Subcontractor disclosures within the statutory two 
hour time frame.  A public agency is statutorily prohibited from awarding a contract for public 
improvements to any bidder who fails to furnish the required subcontractor disclosure form.  
ORS 279C.370(3)(“The contracting agency shall consider the bid of any contractor that does not 
submit a subcontractor disclosure to the contracting agency to be a nonresponsive bid and may 
not award the contract to the contractor.”)  Wildish intentionally failed to furnish the required 
disclosure after bids were publicly announced and became aware of the approximately 
$5,000,000 difference between their bid and the bid of Natt McDougall.1

In this situation, and because several of the bids were below the engineer’s estimate, it is 
typical for a public agency to make an award to the next lowest responsive, responsible bidder.  
Upon review of the second low bid from Natt McDougall Company, “NMC”, three errors in the 
bid form were discovered: 

 

1. In two instances bid amounts for major items of equipment were not included; 

2. The assumed total bid amount in figures was $3,000,000 higher than the total bid 
amount written on the bid form in words. 

3. The space on the bid form for the total bid amount in figures was left blank; the 
assumed total bid amount in figures was actually entered as the subtotal for major 
equipment items (Bid Item 6). 

Because of these errors, the City could not clearly deduce by any mathematical calculation the 
total of NMC’s intended bid.  And the Instructions to Bidders clearly describes that in case of 
conflict between bid amounts entered as figures and as words, the bid amount written in words 
shall be the basis of the award.  In other words, had the only error in NMC’s bid form been the 
discrepancy between the total bid amount in words and figures, the City would award a 
contract to NMC not in the amount of $63,614,798.00 but rather in the amount of 
$60,614,798.00.  Upon review of the errors contained within NMC’s bid form, the City Attorney 
and Deputy City Attorney concurred with the Project Director that the bid errors did not qualify 

                                                      
1 At approximately 3:58pm on Thursday June 27, 2013, Bob McDonald, Chief Estimator for Wildish Building 
Company, informed Joel Komarek by telephone that no disclosure form would be furnished.  The following day, 
Mr. McDonald informed Joel Komarek that between the 2:00 pm bid opening and the 4:00 pm deadline to submit 
the disclosure, an error had been discovered in their bid and that upon making that discovery, the company 
owners directed Mr. McDonald to NOT submit the required disclosure form.   
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as “minor informalities” that could be waived under the City’s public contracting rules, and 
therefore the bid of NMC was “non-responsive” and should be rejected. 

Notice of Intent to Award 

The third lowest bid was submitted by Slayden Construction Group and no errors or 
irregularities were discerned from a review of their bid.  On Friday, June 28, 2013, the Project 
Director issued to every bidder a written Notice of Intent to Award a construction contract to 
Slayden Construction Group; this notice further informed each bidder that any protest of the 
City’s intent had to be filed in writing by close of business, Friday July 5, 2013.  No protests were 
filed by any bidder, including NMC 

DISCUSSION 

On July 2 during a regular session, Council discussed whether it would best serve the public 
interest if all bids were rejected and the project was rebid.  Not being aware of this Council 
concern prior to the Council meeting, Staff suggested to Council it would be most prudent if 
staff could review, consider and evaluate the legal, and non-legal aspects of such a decision by 
Council and share the results of this review effort with Council at a future meeting.  Council 
agreed and moved to hold a special council meeting on Tuesday July 9, 2013 to consider the 
matter of a possible rebid. 

Rejection of All Bids  

Bids on a public improvement project may be rejected upon “good cause” and written findings 
that it is in the “public interest to do so.”  ORS 279C.395; LOPCR 103-0440(5)2

NON-LEGAL CONSIDERATIONS 

 Rejection of 
Offers. 

After the Council discussion of a possible bid rejection/re-bid process, I contacted Mike 
McDougall of NMC and Jeff Wall of Slayden Construction Group (SCG). 

Natt McDougall Company 

I called Mike McDougall on July 3, 2013, because I wanted him to know about the conflict in his 
bid form between the total bid written in figures ($63,614,798.00) and the total written in 
                                                      
2 LOPCR 103-0440(5) Rejection of Offers (Criteria for Rejection of All Offers): “The PCO may reject all Offers upon a 
Written finding that:  
(a) The content of or an error in the Solicitation Document, or the Solicitation process unnecessarily restricted 
competition for the Contract;  
(b) The price, quality or performance presented by the Offerors is too costly or of insufficient quality to justify 
acceptance of the Offer;  
(c) Misconduct, error, or ambiguous or misleading provisions in the Solicitation Document threaten the fairness 
and integrity of the competitive process;  
(d) Causes other than legitimate market forces threaten the integrity of the competitive Procurement process. 
These causes include, but are not limited to, those that tend to limit competition such as restrictions on 
competition, collusion, corruption, unlawful anti-competitive conduct and inadvertent or intentional errors in the 
Solicitation Document;  
(e) The PCO cancels the Solicitation in accordance with Section 103-0270; or  
(f) Any other circumstance indicating that Awarding the Contract would not be in the public interest.” 
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words ($60,614,798.00).  He was surprised by this information and told me that if the City had 
intended to award a contract to NMC for the lower of the two amounts, NMC would have 
withdrawn their bid. 

I also asked Mike what he thought a reasonable amount of time should be for a re-bid process, 
if the decision was made to re-bid.  Mike commented that their bid included sub-bids and 
quotes from almost two dozen sub-contractors, vendors, equipment suppliers, and service 
providers and that a re-bid process would require NMC to refresh, update and possibly re-
negotiate many of these sub-contracts, quotes and sub-bids if NMC was to remain competitive.  
He indicated that a reasonable time would be at least three weeks and preferably four weeks. 

I asked Mike if, in his experience, he has ever seen a public agency reject all bids when bids 
were below the engineer’s estimate.  He said no.  He commented that recently the City of 
Vancouver rejected all bids on a public works project when all the bids came in above their 
budget.  In that case, the City reduced the scope of work and re-bid the project. 

Slayden Construction Group 

I called Jeff Wall of SCG on July 3, 2013, and informed him of the Council’s discussions relating 
to the possibility that all bids would be rejected and the project re-bid.  Jeff expressed 
disappointment and questioned why, if SCG’s bid was $3,500,000 below the engineer’s 
estimate, the City was contemplating such an action.  I noted for Jeff the $2,500,000 difference 
between SCG’s and NMC’s bid and suggested that could be the reason.  He commented that 
likely in a re-bid, NMC will seek to recover some of that difference and other bidders will seek 
to lower their bids to get closer to SCG’s bid.  He noted that the expenses of bidding a job this 
large typically can run into six figures and for this and other reasons they typically do not re-bid 
projects. 

Jeff also commented that if the high and low bids are excluded as outliers and setting the bid of 
NMC aside for the moment, four bids, including SCG’s, are within single digit percentages of 
each other and the average of these four bids is $67,281,974.  In Jeff’s opinion this is a good 
indicator of what four different contractors believe the project can be constructed for. 

In closing I asked Jeff if SCG would rebid the project and if so, what he thought a reasonable 
amount of time should be given for rebidding purposes.  Jeff commented that whether or not 
SCG re-bids would be a decision made by the company’s owners, but that if they did rebid, four 
to five weeks would be necessary to do an adequate job given the number of sub-contractors, 
suppliers, vendors and other lower-tier trades that would be involved in revising/re-estimating 
costs. 

Construction Schedule – As originally planned, WTP construction was scheduled to begin in 
May 2013.  The protracted land use case in West Linn caused the schedule to slip several 
months.  Each month the start of construction is delayed costs ratepayers approximately 
$163,000 in inflation costs alone.   

Council is also aware that initiating construction for the WTP as soon as possible preserves as 
much time as possible to perform the deep excavations at the WTP before the heavy winter 
rains that typically arrive in late October.  Adding another month of delay to the start of 
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construction adds more costs for ground water pumping and treatment of turbid construction 
water.  A reasonable range of costs for increased groundwater pumping and treatment could 
be $100,000 to $200,000. 

Reputation – Any successful business works hard to build and maintain a reputation among its 
clients.  The City of Lake Oswego is no different.  The City can be thought of as a business with 
many core services to offer our clients (i.e., citizens/ratepayers).  A critical service the City 
provides is water supply, treatment, and delivery.  To deliver that service at the lowest possible 
cost, it relies on construction contractors to help build and maintain the systems that make 
water service possible.  Establishing that the City treats contractors fairly and that all 
contractors competing for business with the City are held to the same rules is fundamental to 
creating a reputation of a City that follows all public contracting rules, and is fair and equitable 
in its contracting procedures and in the execution of its contracts. 

For the Lake Oswego-Tigard project, staff has worked hard to develop and conduct competitive 
processes relating to the procurement of construction contractors and construction contracts.  
The mandatory contractor prequalification and bidding process for the River Intake Pump 
Station (RIPS) serves as a good example – A pool of qualified contractors, selected through the 
prequalification process, were invited to submit offers and the lowest offer was more than 
$1,000,000 dollars below the City’s estimate. 

The City Council is now considering repeating the bidding process for the WTP in an attempt to 
secure lower bids for construction.  This action may risk the City’s reputation for fair dealing 
with construction contractors by giving the impression that if an applicant for a prequalification 
or a bidder for a construction bid submits an incomplete or incorrect application or bid, they 
will be rewarded by getting a second chance to correct their applications or cure the defects in 
their bids.  With each such action, I am concerned that the City sends a message to the 
contracting community that the contractor who dots their “I’s” and crosses their “T’s” and 
submits complete applications and bids, MAY NOT be rewarded for their efforts.  Actions that 
foster a reputation for unfair contracting practices should be avoided.  Even a perception of 
unfair bidding or contracting practices can result in reduced interest in City projects by the very 
qualified and responsible contractors we hope to attract, and that can result in both short- and 
long-term higher costs for the City’s construction work. 

FISCAL IMPACT 

Re-bidding the WTP project will delay the project by a minimum of four weeks and more likely 
six to eight weeks.   

Additional direct project costs to the City include: 

1. Anticipated Inflation cost – $163,000 to $325,000 

2. Staff/Consultant cost - $30,000 to $50,000 

3. Potential increased dewatering costs associated with delayed construction start - 
$100,000 to $200,000 
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The City may receive a fewer number of bids because of significant contractor rebidding costs 
with no certain outcome.  It is unknown upon re-bidding whether the City would receive an 
awardable higher or lower bid than $66,101,464.87. 

RECOMMENDATION 
 
It is recommended that all bids for Work Order #206 not be rejected and that Work Order #206 
not be re-bid; further it is recommended the Council award a construction contract for Work 
Order #206 to Slayden Construction Group for $66,101,464.87 at its July 16, 2013 meeting. 
 
Reviewed by: 

 
_________________________________________ 
Evan Boone 
Deputy City Attorney 
 

 
_________________________________________ 
Tom Coffee 
City Manager 


