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Mayor Kent Studebaker called the regular City Council meeting to order at 7:05 p.m. on 
June 18, 2013, in the City Council Chambers, 380 A Avenue. 
Present: Mayor Studebaker and Councilors O’Neill, Jordan, Gudman, Kehoe, 

Bowerman, and Gustafson  
Staff Present: Tom Coffee, City Manager; David Powell, City Attorney; Catherine 

Schneider, City Recorder; David Donaldson, Assistant City Manager; Jordan 
Wheeler, Assistant to the City Manager; Ryan Stee, Parks Project and 
Natural Area Resources Manager; Ivan Anderholm, Parks and Recreation 
Interim Director; Leslie Hamilton, Senior Planner; Joel Komarek, Lake 
Oswego-Tigard Water Partnership Project Director; Dave Prock, Lake 
Oswego-Tigard Water Partnership Project Deputy Director; Andrea 
Christenson, Natural Resources Planner 

Others Present:  Lauren Hughes, Lake Oswego Stewards; Dave Hunnicutt, Oregonians in 
Action 

  

3. PLEDGE OF ALLEGIANCE 

Mayor Studebaker led the Council in the Pledge of Allegiance. 

4. PRESENTATIONS 

4.1 National Parks and Recreation Month Proclamation 

Mayor Studebaker proclaimed July to be National Parks and Recreation Month, reading from the 
City Council’s resolution (p 8 of Council packet Part 1). 

5. CONSENT AGENDA 
 
Mayor Studebaker reviewed the Consent Agenda items and called for any discussion.  Councilor 
Jordan declared a potential conflict of interest with regard to Item 5.2.1 (Council Report, p 96-100 
of Council packet Part 1) as her husband’s firm had done business in the past with Kerr 
Contractors.  Although now retired, he is still associated with the firm.  She wants to avoid any 
misunderstandings, but will vote. 
 
Councilor Kehoe moved approval of the Consent Agenda.  Councilor Bowerman seconded 
the motion.  A roll call vote was held, and the motion passed, with Mayor Studebaker and 
Councilors O’Neill, Jordan, Gudman, Kehoe, Bowerman, and Gustafson voting ‘aye’.  (7-0) 
 
5.1 RESOLUTIONS 

5.1.1 Resolution 13-32, A Resolution of the City Council of the City of Lake Oswego 
Authorizing the Mayor to Execute an Intergovernmental Agreement with the 
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Clackamas County Department of Health, Housing and Human Services, Social 
Services Division, for Fiscal Year 2014. 

Action:  Adopt Resolution 13-32 

5.1.2 Resolution 13-35, A Resolution of the City Council of the City of Lake Oswego 
Recognizing the Westlake Neighborhood Association. 
Action:  Adopt Resolution 13-35 

5.1.3 Resolution 13-39, A Resolution of the City Council of the City of Lake Oswego 
Adjusting the Budget for the Fiscal Year Commencing July 1, 2012 by Transferring 
Certain Appropriations. 

Action:  Adopt Resolution 13-39 

5.1.4 Resolution 13-40, A Resolution of the City Council of the City of Lake Oswego 
Approving Appointments to the Natural Resources Advisory Board 

Action:  Adopt Resolution 13-40 

5.2 BUSINESS ITEMS 

5.2.1 Award a Public Improvement Contract for the Lower Boones Ferry Road Rail 
Crossing (Chow Corner Regional Sidewalk) 

Action:  Award a public improvement contract to Kerr Contractors Oregon, Inc., for 
construction services for the Lower Boones Ferry Road Rail Crossing (Chow Corner 
Regional Sidewalk) in the amount of $497,354.00. 

5.2.2 Amendment to Personal Service Contract – Water Treatment Plant Design Services 

Action:  Move to approve an amendment to a personal service contract with MWH 
Americas, Inc. in the amount of $310,000 for water treatment plant design services. 
 

END CONSENT AGENDA 

6. ITEMS REMOVED FROM THE CONSENT AGENDA 

No items were removed from the Consent Agenda. 

7. CITIZEN COMMENT 

Mayor Studebaker suggested that the four citizens signed up to comment on Sensitive Lands 
regulations might wish to wait until later in the meeting, prior to the scheduled study session.  After 
brief discussion, it was determined that this was agreeable to all parties. 

• Gary Buford, 5 Camelot Court 

Mr. Buford, who lives on acreage with many trees, expressed concerns about the recent Colorado 
wildfire.  An individual who operates a business clearing trees for fire protection and had lost his 
home described the inevitability of fire in heavily-forested land.  Council was reminded of Mr. 
Buford’s previous observations concerning 15-foot separation of tree canopies and the importance 
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of tree thinning.  The related information he supplied earlier to the City’s Code Enforcement Officer 
and to the Fire Chief has still not been acknowledged. 

Mayor Studebaker thanked Mr. Buford for the information he had provided earlier to Council. 

8. PUBLIC HEARINGS 

8.1 Resolution 13-36, A Resolution Of The City Council Of The City Of Lake Oswego 
Adopting The Luscher Area Master Plan 

Mr. Powell reviewed the guidelines for the public hearing. 

STAFF REPORT 
Mr. Stee noted that the purpose of their presentation was to discuss the process, highlight main 
points of the planning document, and request adoption of the Resolution.  Illustrating the property’s 
background since 1997 with PowerPoint slides, he stated that the purpose of the Master Plan is to 
provide a community-based 25-year vision for the Luscher Area.  The extensive community 
outreach process was described.  An outgrowth of this was a very effective working group 
consisting of two members each from the Parks and Recreation (PRAB), Sustainability (SAB), 
Natural Resources (NRAB), and Historic Resources (HRAB) advisory boards. They reviewed the 
entire Master Plan narrative, together with Parks Staff.   The document incorporates input from 
various planning professionals, engineers, natural resources specialists, and others.  The property 
is a complex collection of parcels, purchased over many years, with varying deed restrictions and 
other diverse characteristics.  The proposed Plan reflects the community vision of Parks Plan 2025, 
but is also a technical document.  Challenges included (1) compliance with both Community 
Development Code (CDC) and Park and Natural Area Zone (PNA) requirements; (2) development 
of a dual-implementation approach, as the Luscher Area includes property both within and outside 
the Urban Growth Boundary (UGB); and (3) providing for protection and rehabilitation of resources, 
both natural and historic; the participating advisory board members were very helpful.  Staff 
recommends adoption of the Luscher Area Master Plan as provided within the Staff Report (p 104-
153 of Council packet Part 1).  Council was asked to note that Exhibit B had been labeled 
incorrectly; this contains some important information that needs to be corrected in the final Plan.  

QUESTIONS FROM COUNCIL 

Councilor Kehoe asked Staff to respond to three issues:  permissible use of the Luscher Farm’s 
historic white barn, given its location in the County; traffic issues related to the connector road; and 
the tennis center.  Mr. Stee indicated the initial five-year implementation plan does not call for use 
of the barn as an event center.  After the first five years, at such time as the properties come into 
the UGB, the intention is to generate revenue through educational, social, and other events.  
Newer, more efficient buildings would be desired. 

Councilor Kehoe expressed concern about the compatibility of newer buildings with the historic 
older structure.  Mr. Anderholm observed that the goal of the Plan is to act on community input 
that recognized the barn as a significant resource.  This led to the desire to make it a place where 
groups of 100 or 200 people can assemble.  The Plan seeks to retain the historic look of the barn 
while upgrading it for such use.  None of this can happen as long as the property is under County 
zoning.  The smaller farm buildings discussed in the Plan would not be placed in the historic core, 
but would be more convenient to the agricultural activities.  This would provide more efficient use 
of space in terms of the overall plan of the properties.  In response to Mayor Studebaker’s 
question, he advised that the barn could not be used as an events venue until those properties 
were brought into the UGB and the City.  At that point the Planning Commission process would be 
undertaken to have the PNA Zone applied, allowing an events center as a permissible use. 
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Mr. Anderholm described the road as an emergency service road connecting future parking for 
the community gardens and the future parking and access road to the athletic fields to the north.  
The Fire Department had indicated the road was necessary and supported its limited-access use 
for servicing the park, as in other parks and open spaces, and for emergency purposes.  Mr. Stee 
added that the Plan includes verbiage describing the restrictions pertaining to the road. 

Councilor Jordan asked if any changes to the Plan that might be suggested at this meeting would 
require another public hearing.  Mr. Stee indicated that once adopted by resolution, any changes 
to the Plan would require a public process.  Any revisions made to the Plan prior to adoption of 
Resolution 13-36 would go forward. 

Mayor Studebaker asked Staff to respond to comments that the Raseekh property is not an 
appropriate site for a tennis center, as well as to opposition expressed by HRAB, NRAB, and SAB.  
Mr. Anderholm acknowledged that the Plan is a consensus of the working group, as discussed 
with the advisory boards.  Staff actually encouraged them to speak up at this hearing so that could 
Council could make an educated decision in terms of the Plan.  Staff’s position is as labeled:  the 
future site of a tennis center or active recreation.  His opinion is that the best long-term approach is 
to leave it that way. 

Councilor Bowerman asked for background on the addition of “or action recreation”, indicating 
there might have been interest in use of the property for some other purpose.  Mr. Stee replied that 
the Raseekh property was purchased specifically for active recreation uses through a 1990 Parks 
and Open Space bond, for Parks and Recreation uses.  The verbiage in the proposed Plan is 
consistent with this.  

TESTIMONY 

1. Luscher Area Master Plan working group members: 

• Steve Dodds, Parks and Recreation Advisory Board 

Mr. Dodds discussed the collaborative process of the four advisory boards over the past year as 
they reviewed every aspect of the Plan.  The result is a consensus, though not always complete 
agreement, and the members are very proud of their work.  Appreciation was expressed to the 
Parks Department for listening thoughtfully, helping to making this a possible model for future 
processes.  

• Gregory Monahan, Sustainability Advisory Board, 2425 Glen Haven Road 

Mr. Monahan affirmed Mr. Dodds’ comments.  While there were points of disagreement, the group 
shares a common passion for protecting this unique property.  His focus is on a 50-year view. The 
group is interested in maintaining the barn for agricultural purposes.  The tennis center issue is 
about preserving the rural character of the land and the function of the Luscher properties as a 
buffer between urban Lake Oswego and the surrounding Stafford Triangle.  The group can 
endorse the road for secondary access because of the identified need in emergency situations.  
His personal concern is that it may become an access road for special events; use should be 
strictly limited to maintenance and emergency access use.  He hailed the extraordinary efforts of 
former SAB Co-chair Bruce Brown in planning and drafting the plan for improved siting of the 
athletic fields behind Hazelia Field. 

• Kasey Holwerda, Historic Resources Advisory Board 

Ms. Holwerda observed that she and Jeannie McGuire both represented HRAB in the working 
group and found it a very positive experience.  Endorsing the comments of Mr. Dodds and Mr. 
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Monahan, she noted that HRAB is in alignment on the items the group opposes in the Plan.  The 
barn and the 22.15 acres of agricultural land have been designated a historic district by the 
County, and new buildings cannot be built within this district.  To build a new barn for agricultural 
use while turning the historic barn into an events center makes no sense.  HRAB sees no reason 
for this barn to be any adapted to anything other than a barn for agricultural use. 

• Craig Stephens, Natural Resources Advisory Board 

Mr. Stephens indicated that he was speaking on behalf of Heidi Schrimsher.  The Plan requires 
implementation, and the Friends of Luscher Farm will be the advocates for making that happen.  
NRAB and all of the advisory boards strongly support the three provisos and the Plan.  Close 
attention should be paid to the efforts of the Friends group. 

Mr. Dodds indicated that he is involved in Friends of Luscher Farm, but has a different view 
regarding the road.  It is needed for Fire Department safety reasons, but the broader vision calls for 
more Community Supported Agriculture farming in the future.  It would be a good idea for the road 
to be lit and landscaped to enable some other potential functions.  At such time as the land is 
brought within the UGB the barn may be used for various events; it would be better to do minimal 
remodeling to serve this purpose and to build low-profile new buildings to support the agricultural 
activities.  He asked that Council consider the practical reasons for leaving this option open. 

Mr. Monahan submitted in writing some minor changes to wording of the Resolution for Council’s 
consideration. 

Councilor Gudman requested confirmation that the four boards agreed on the approach 
recommended for the road.  Mr. Dodds observed that NRAB, HRAB, and SAB probably preferred 
that the road not be constructed yet recognized it was needed for safety reasons. PRAB would like 
to have the road in place, but with absolute restricted use. 

Councilor Gudman asked if there was agreement among the boards about maintaining the 
agricultural focus of the barn.  Mr. Monahan indicated that SAB, HRAB, and NRAB concurred.  Mr. 
Dodds, speaking for himself and as a member of PRAB, advocated retaining the opportunity for 
another use in the future.  Ms. Holwerda noted that, if such a use was eventually implemented, it 
should not be assumed that the City would be allowed to build another barn; the area’s designation 
as a historic district means any such construction would be subject to historic review. 

Councilor Gudman asked if there was consensus about retaining the designation of the Raseekh 
property for active recreation, without specifying the type.  It was determined that all four boards 
agreed. 

Councilor Gustafson requested a perspective on how the working group reached consensus, 
knowing that there was not complete agreement.  Mr. Monahan described their advisory role, 
which did not always entail consensus building.  Ms. Holwerda observed that they did not have the 
opportunity to address some topics, such as siting of the tennis center; this was already in the 
Plan.  Despite this, Mr. Monahan opined that in a yes/no situation, the Plan should be accepted as 
is.  It is 99.9% acceptable, with just a small opportunity to be still better.  Mr. Dodds concurred and 
indicated that this reflected the working group’s common vision.  The road issue is solved now; the 
barn recommendation is a sort of strategic mistake, in his view, but he can accept it. 

2. Mr. Dodds explained that he was presenting the written comments of Bill Gordon, PRAB 
Chair, who was unable to attend the hearing. 

The important efforts of the four boards and substantial citizen involvement both helped to create a 
well-balanced Master Plan, and PRAB strongly endorses the draft Plan.  Mr. Gordon was aware 
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that several other advisory boards had proposed a Plan change earlier in the day:  to eliminate the 
possible use of the Raseekh property for an indoor tennis center.  He discouraged Council from 
adopting this change.  The potential tennis center is a controversial topic, but it deserves its days in 
court at some point, with thorough discussion and an informed decision.  Council was encouraged 
to approve the draft as presented. 

3. Bob Thompson, 2390 Palisades Crest Drive 

Mr. Thompson stated that he was speaking on behalf of the board of the Lake Oswego Stewards, 
and was again pointing out the inconsistency and hypocrisy of current natural resource protections.  
The Luscher Farm Area Master Plan reflects some of these inconsistences.  Areas of concern are:  
(1) The City is unable to manage and care for the parks and natural areas it currently has.  Adding 
more facilities and spending tens of millions of dollars to develop additional areas does not seem 
responsible or appropriate.  The LO Stewards would like to see a long-term plan and commitment 
to care of current properties before spending money on new areas. (2) The Luscher Farm Area 
constitutes truly sensitive lands, yet none are designated on the Sensitive Lands Map approved by 
Metro, other than a small area on the Raseekh property.  Meanwhile, citizens’ backyards are over-
regulated as high-value habitat.  This is a gross injustice to the affected citizens.  Part of the 
proposed relief is to apply Sensitive Lands designation instead to real, significant, publicly-owned 
resource areas like the Luscher Area.  This should happen before there is approval of a plan to 
develop those areas.  (3) The Raseekh property was brought in as sensitive land or undeveloped 
natural habitat as a trade to allow for development of Hazelia Field athletic areas.  Yet it now is in 
the Plan for development of a tennis center, and the LO Stewards disagree with this use; it has 
significant habitat and Sensitive Lands delineation as minimal as possible.  If it were private 
property, the delineation would be far greater.  The Plan has many great elements.  However, the 
LO Stewards ask that Council put it on hold until Sensitive Lands are removed from citizens’ 
backyards, the management of current parks and natural areas is funded and under control, and 
there is an honest assessment of the environmental significance of the Luscher Area properties. 

4. Mary Olson, 18453 Tamaway Drive 

Ms. Olson expressed her support for the proposed changes to the Resolution submitted by Mr. 
Monahan on behalf of PRAB, NRAB, SAB, and HRAB.  This group is to be commended for their 
ability to work together and compromise.  As a member of PRAB at time of the acquisition of the 
Luscher Farm, she attested to the intent of Rudy Luscher in making this gift to the City:  it was for 
citizens’ use for educational and farming purposes.  It was not meant as a wedding venue to 
generate revenue.  The consultants and new Parks staff have done very good work on the Master 
Plan, but they lack a sense of the history and vision for the Luscher Area.  These properties were 
intended as a buffer between the city of Lake Oswego and future development in Stafford.  The 
Raseekh property was intended to be a passive neighborhood park; she strongly urged removal of 
the siting of the tennis facility from the Plan.  The road will probably be built for emergency access, 
but over time it will turn into something else, and this is not desirable.  The ropes challenge course 
at the end of the Brock property may not be a use allowed by the County; it is dangerous and also 
a liability to the City.  Staff should provide Council some background information about this.  
Overall, she supports the positions and changes proposed by the working group. 

Responding to Councilor Bowerman’s inquiry, Ms. Olson clarified that she felt the tennis center 
siting at the Raseekh property should be removed from the Master Plan.  She also agrees with the 
HRAB representatives that it would be a huge mistake to alter the barn in other than minor ways to 
use as a money-making venue.  It is a historic resource that needs to be kept historic. 

Councilor Gudman observed that the working group was very reluctantly supportive of the road to 
be constructed, yet Ms. Olson had expressed her support for the group’s position, while still being 
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concerned about “mission creep”.  Ms. Olson responded that it would be good to confirm with the 
City’s public safety officers that the road is truly needed before Council commits to it. 

There being no further persons wishing to give testimony, Mayor Studebaker closed the public 
hearing. 

DISCUSSION 

Councilor Kehoe observed that the Plan was 99% fabulous and was impressed with the way the 
community had worked together on it.  While acknowledging Mr. Dodds’ intention of planning for 
the future, the Luscher Farm Area is precious and should be kept the way it is.  He moved to 
adopt Resolution 13-36, but with amendments to the Plan to keep the white barn for 
agricultural use and to remove the tennis center siting from the Raseekh property. 

At Councilor Gustafson’s request, Councilor Kehoe clarified that the language pertaining to the 
Raseekh property would simply refer to “active recreation”, rather than “tennis center and/or active 
recreation”. 

Councilor Jordan observed that the barn might be left in its rustic state, with necessary 
maintenance, and still be desirable for some potential events that would generate revenue.  It 
would be better to keep the Plan visionary and not preclude future opportunities at such time as the 
area came inside the UGB.  She would not advocate any major alteration to the barn.  Councilors 
Kehoe and Gustafson also expressed interest in allowing for future flexibility in use of the barn. 

Councilor Gustafson asked if removal of the specific reference to the tennis center from the Plan 
would preclude its siting there, or if the reference to “active recreation” would encompass this 
possibility if a future Council supported it.  Mr. Powell suggested that the motion be refined to 
make it clear whether Staff is being directed to make those changes or to return with the Plan 
showing the edits, so that questions like Councilor Gustafson’s could be answered. 

Mayor Studebaker observed that the majority of the Plan is acceptable, and only two issues 
remain:  first, whether or not the barn is limited to agricultural use, and second, whether or not the 
Raseekh property language retains references to the tennis center or only to active recreation.  
Council members participated in a short discussion about how approval might move forward.  
Councilor Bowerman offered specific changes to text related to the two issues.  Councilor 
Gudman suggested that Council first vote individually on the three items included in Councilor 
Kehoe’s motion. 

Councilor Bowerman seconded Councilor Kehoe’s motion. 

Mr. Powell suggested Council might consider making a motion to divide the question.  If approved, 
this would enable the issues to be discussed and decided upon one at a time. 

Mayor Studebaker moved to divide the question.  Councilor Gudman seconded the motion. 

In brief discussion, Council determined that there would be only the two separate components on 
which they would vote subsequently (the tennis center and the barn), as referenced in Councilor 
Kehoe’s motion. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
O’Neill, Jordan, Gudman, Kehoe, Bowerman, and Gustafson voting ‘aye’.  (7-0) 
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Discussion followed, indicating a general desire to approve the Plan immediately, of which 99.5% 
is deemed acceptable.  Options for addressing the two outstanding issues were considered, 
including specific changes to the Plan language.  Mr. Powell pointed out the difficulty of approving 
the Plan without knowing the effects of text to be removed.  Mr. Coffee clarified his suggestion that 
preliminary approval of the Plan be given now, subject to the wording on these two issues, i.e., the 
historic character of the barn and whether or not the tennis center is shown on the Raseekh 
property. 

Councilor Kehoe moved preliminary approval of the Plan, with the exception of changes 
related to the barn, and direction to Staff to return with those proposed changes.  Councilor 
Bowerman seconded the motion.  

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
O’Neill, Jordan, Gudman, Kehoe, Bowerman, and Gustafson voting ‘aye’.  (7-0) 

Councilor Kehoe moved to give further direction to Staff remove tennis center siting and 
associated language from the Plan and to return with those proposed changes.  Mayor 
Studebaker seconded the motion.  

Councilor Gudman asked if the intent was to leave the Raseekh property as an active recreation 
site.  Councilor Kehoe confirmed this.  Councilor Gudman indicated that this Plan revision 
should allow the possibility for siting the tennis center there, under the active recreation site 
definition; this is not the time to make the actual site decision for the tennis center.  Councilors 
Kehoe and Bowerman concurred that the motion would allow for this. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
O’Neill, Jordan, Gudman, Kehoe, Bowerman, and Gustafson voting ‘aye’.  (7-0) 

Councilor Jordan moved to amend Resolution 13-36 to include Mr. Monahan’s suggested 
language, which is to change investment in food security to a healthy food system and 
remove the word alternative in front of educational opportunities.  The draft Resolution that 
will be brought back to Council with the final Plan will reflect those changes. Councilor 
Kehoe seconded the motion. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
O’Neill, Jordan, Gudman, Kehoe, Bowerman, and Gustafson voting ‘aye’.  (7-0) 

8.2 Resolution 13-37, A Resolution Of The City Council Of The City Of Lake Oswego 
Authorizing An Increase In Solid Waste And Recycling Collection Rates For Republic 
Services Of Lake Oswego 

Mr. Wheeler explained that Council would be considering at the public hearing a price increase 
proposal from Republic Services of Lake Oswego.  The rate increase of 4% would apply to all 
residential and commercial customers.  On June 4th Council heard a presentation from Derek 
Ruckman, general manager of Republic Services, and requested that the item be brought back for 
a public hearing. 

Mayor Studebaker asked if anyone wished to testify on the rate increase.  Hearing no requests, 
he closed the public hearing. 

Councilor Kehoe moved to adopt Resolution 13-37.  Councilor Gudman seconded the 
motion. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
O’Neill, Jordan, Gudman, Kehoe, Bowerman, and Gustafson voting ‘aye’.  (7-0) 
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8.3 Ordinance 2612-B, An Ordinance Of The Lake Oswego City Council Amending LOC 
Chapter 50 (Community Development Code) For The Purpose Of Compliance With 
Metro Title 4 And The Urban Growth Management Functional Plan Relating To 
Cumulative Retail; And Adopting Findings (LU 012-0054-B) 

 

Mr. Powell read the Ordinance title.  He reviewed the applicable criteria and procedure.  He then 
asked Council members to declare any matters relating to conflict of interest; none were heard. 

STAFF REPORT 

Ms. Hamilton stated that the item for Council’s consideration is an ordinance that will bring 
Chapter 50, the CDC, into compliance with Metro’s Title 4.  The item was part of a larger Code 
amendment package that was approved earlier in the spring; it was removed for separate 
consideration.  Pertinent information on Metro Title 4 limits in employment zones was provided, 
along with background of the City’s efforts since receiving notification of non-compliance in 
January, 2012.  The Planning Commission reviewed and approved Staff’s recommendation for a 
two-pronged approach, addressing each of the two pertinent zoning designations separately.  In 
the Mixed Commerce (MC) zone, this applied a cumulative limit of 60,000 square feet of retail on a 
site or contiguous site, either directly abutting or across the right-of-way.  This was based on the 
pattern of development and the fact that it created no non-conformities.  A different approach was 
proposed for the Campus Research and Development (CR&D) zone, and this was supported by 
Metro.  Each property can have 20,000 feet of retail or 20% of the total amount of development on 
the site, whichever is less.  Therefore, it requires a mixed-use development pattern; standalone 
retail is not permitted.  She discussed the land use application and subsequent approval related to 
property at the Carman Drive/Kruse Way intersection that was initiated in the middle of this 
process.  Part of the Ordinance addressed the concern that this development not be non-
conforming from the outset.  As a result, there can always be up to 54,000 square feet of retail at 
this location, even as tenants come and go.  A new exhibit received earlier in the day from Jeff 
Novak was pointed out and discussed, including the answers provided to his questions about 
administering the Ordinance. 

QUESTIONS OF STAFF 

Councilor Bowerman requested clarification about the assurance allowing for 54,000 square feet 
of retail development at the Kruse Way/Carman Drive property.  Ms. Hamilton confirmed that this 
was the case and that it is addressed by the new language in the proposed Ordinance.  Councilor 
Kehoe asked how this property owner could be protected against a future challenge of non-
conforming use, from a financing standpoint.  Ms. Hamilton indicated that the Ordinance language 
addresses that, as well; the approved 54,000 square feet of retail would always be allowed.  Mr. 
Powell referred Council to Note 9 on the pertinent table (p 10 of Council packet Part 2). 

PUBLIC TESTIMONY 

• Matt Grady, 19767 SW 72nd Avenue, Tualatin 

Mr. Grady commented that he had been enlightened by Staff’s report because he had not 
previously read the revised Ordinance language.  After explaining the difficulties of a developer 
faced with a non-conforming use situation, he described proposals he had prepared.  Now that he 
understands the revised language will allow for uses that were approved prior to adoption of the 
new rules, he understands that his development will not be deemed a non-conforming situation.  At 
Mayor Studebaker’s request, he confirmed that his concerns were allayed. 
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Mayor Studebaker asked if anyone else wished to testify.  Hearing no requests, he closed the 
public hearing. 

Councilor Gudman moved to tentatively approve LU 12-0054-B and direct Staff to return 
with a final version of Ordinance 2612-B for adoption, together with findings and 
conclusions, at the July 16, 2013 Council meeting.  Councilor Jordan seconded the motion. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
O’Neill, Jordan, Gudman, Kehoe, Bowerman, and Gustafson voting ‘aye’.  (7-0) 

8.4 Resolution 13-41, A Resolution Of The Lake Oswego City Council, Acting As The 
Lake Oswego Public Contract Review Board Pursuant To ORS 279a.060, Making 
Findings And Approving A Special Procurement For Administration Of City Public 
Arts Programs 

Mr. Donaldson introduced the Resolution, explaining that because it is for approval of a three-year 
contract and exceeds $100,000, a public hearing is required.  The various services provided to the 
City by the Public Arts Council had been reviewed at the June 4th City Council meeting. 

Mr. Powell reviewed the guidelines for the public hearing and reminded council that they were now 
sitting as the Lake Oswego Public Contract Review Board.  The rules of the Review Board require 
a request for three competitive proposals.  The Resolution sets out the findings that would be 
required under the public contracting rules to award a special procurement, which is basically an 
exemption to that request-for-proposal process.  Testimony would be received on whether or not 
the Review Board should award the special procurement. 

PUBLIC TESTIMONY 

• Cheryl Snow, P.O. Box 837, Mulino 

Ms. Snow, Executive Director of the Clackamas County Arts Alliance, spoke in support of the 
Resolution.  Her organization works to keep arts central to life in every County community, and 
Lake Oswego has always been on the leading edge of this vision.  The Gallery Without Walls and 
significant City-owned art collection are among assets that draw visitors who support local 
businesses.  The collection must be protected, maintained, and managed to guard its future value; 
this should be entrusted only to professional care.  The Board was urged to affirm the important 
services provided by the Arts Council of Lake Oswego by renewing their budget and their contract. 

• Bob Liddell, 3580 Arbor Drive, West Linn 

A former mayor of West Linn, Mr. Liddell described his love for art and active involvement in the 
Lake Oswego community, including the Arts Council.  Only recently was West Linn able to form an 
arts council, and they regard the Lake Oswego Arts Council as a model.  The consistency of the 
City’s governance of its many committees and commissions is very important.  The Arts Council is 
a particular jewel.  It is important to maintain it on the three-year basis in order to work effectively 
with the artists and have continuity with the contracts.  The Board was encouraged to renew the 
Arts Council’s contract because it is important to citizens of Lake Oswego and also to many from 
West Linn who visit regularly to enjoy the art. 

• Shari Newman, 688 Iron Mountain Boulevard 

Ms. Newman, board chair of the Arts Council of Lake Oswego, opined that the arts have an 
important role in bringing community to the city.  As both a realtor and citizen, the high profile of the 
public art is a central part of Lake Oswego’s identity.  The sculptures and art collection are not 
costing the City as much as they are worth to the community.  The Arts Council’s work and the 
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contracts that are in place give the city viability with the artists and the community.  It is very 
important to have the three-year commitment to make the program its best.  Over the last three 
years a fast-moving trajectory has been set, and it would be a shame not to see where it can take 
the program. 

• Pat Vessely, 1455 Chandler Road 

Ms. Vessely spoke in support of extending the three-year contract.  Drawing on her 10-year 
background as a volunteer for the Arts Council, she recognized the foresight involved in 
purchasing art for the indoor collection from up-and-coming artists.  A change has occurred 
because of the presence of the GWW; it has become part of the soul of the city.  The community is 
indebted to the Arts Council board for many hours of work.  The demands on the two salaried 
employees and potential for burnout and turnover are a concern.  The Review Board was asked to 
extend the three-year contract because stopping every year to address a new contract takes away 
from their efforts on the backlog of work. 

• Jill Greenwood, 714 Evergreen Road 

Ms. Greenwood, Program Manager for the Arts Council, described the massive task of managing 
the installation and de-installation of 30 works of art each year.  The Arts Council has assumed a 
substantial portion of Staff’s past responsibility for the program.  Mr. Liddell’s contribution as art 
handler is critical, and other aspects include selecting the art, working with artists from throughout 
the country, public relations, and coordination with various City departments.  Stability is needed to 
maintain this nationally-recognized program.  In order to fund arts effectively for the city, a three-
year contract makes a difference in comparison to a one-year contract, especially in terms of 
sponsorship.  City Council members were thanked for their support of the arts.  As members of the 
Review Board, they were urged to support the three-year contract. 

Mayor Studebaker asked if anyone else wished to testify.  Hearing no requests, he closed the 
public hearing. 

Councilor Kehoe moved to adopt Resolution 13-41.  Councilor Jordan seconded the motion. 

DISCUSSION 

Having served as the City Council’s liaison to the Arts Council at the time a three-year contract was 
first proposed, Councilor Jordan noted that this was the first renewal of that contract.  Under a 
one-year contract renewal it had been very difficult to receive grant and other funding because 
there was no continuity promised to a willing donor.  This year there is also an opportunity in the 
budget to use the City’s tourism dollars to attract visitors who are interested in the public art.  The 
City has found a way to support the arts in the community.  She urged approval of the contract. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
O’Neill, Jordan, Gudman, Kehoe, Bowerman, and Gustafson voting ‘aye’.  (7-0) 

9. CONTESTED CASE HEARINGS 

9.1 Appeal of Disqualification to Bid for Construction of Water Transmission Pipeline 
Projects for the Lake Oswego-Tigard Water Partnership – Kerr Contractors 

Councilor Jordan observed that, because in the past her husband’s law firm had represented the 
appellant, she was declaring a potential conflict of interest but would be voting on the matter. 
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Mr. Powell asked if any Council member wished to declare any issues with relation to ex parte 
contacts by them or conflicts of interest. 

Councilor Jordan reiterated her potential conflict of interest. 

Councilor O’Neill reported that he had received a phone call from Tim Kerr and that he had then 
spoken with Mr. Komarek with regard to this call.  Mr. Powell stated his understanding of the basic 
substance of the communication, which was that Mr. Kerr was concerned about disqualification of 
his firm.  Councilor O’Neill had then spoken with Mr. Komarek, learned the reasons for the 
disqualification, and relayed that information to Mr. Kerr.  Councilor O’Neill indicated this was an 
accurate description of the communications. 

Councilor Kehoe also declared ex parte contacts:  an email and a conversation with Brent Kerr 
and an email from Tim Kerr.  In the conversation questions were asked about the bid process and 
whether the bar was set too high because of the small number of projects in the $7-million-plus 
range for references. 

Mr. Powell asked if there were any other ex parte contacts to declare.  Hearing none, he asked if 
there were any parties who wished to challenge any City Councilor’s right to hear this proceeding.  
None were heard.  He then reviewed the hearing procedure and provided background for Council 
about the nature of a contested case hearing, which allows for testimony only from the parties.  
The applicable standards are whether or not the Project properly disqualified, or denied 
prequalification status, to the applicant, based on the information submitted and reviewed at the 
time of the application process.  It is not an extension of that process.  The parties may introduce 
evidence to that question.  A correction to the agenda and related materials was noted:  rather than 
making a final decision at this hearing, because State law requires that there be a written decision, 
the City Attorney’s office recommends that Council make a tentative decision.  Written findings will 
be returned on July 2nd, and a final decision on adoption can be made at that time. 

PRESENTATION AND TESTIMONY BY LAKE OSWEGO-TIGARD WATER PARTNERSHIP 

Mr. Komarek introduced himself and Mr. Prock.  He described the matter for consideration by the 
Council, acting as the Lake Oswego Public Contract Review Board:  the appeal of Kerr Contractors 
of the Project Director’s determination that Kerr Contractors does not possess sufficient 
qualifications in one form or another to be considered eligible to bid on future pipeline construction 
projects related to the Partnership.  After noting that mandatory prequalification is allowed under 
Oregon Revised Statute and Lake Oswego Public Contracting Rules, contextual background for 
prequalification was presented, as discussed in the Council Report (p 361-378 of Council packet 
Part 2).  The intent of the process is to establish that all potential bidders possess sufficient 
knowledge, experience, financial capacity, and a record of integrity to undertake and complete 
public works projects, at least cost to the contracting agency.  He discussed the history of 
successful use of the process in Lake Oswego and benefits.  The approach to developing 
minimum prequalification criteria was described.  An important element was ensuring that the key 
personnel, not just the company, were prequalified effectively.  The overall goal is to attract and 
qualify a sufficient pool of contractors to promote a competitive bidding environment. 

The prequalification process components and timeline were outlined.  Potential applicants were 
provided with considerable detail, including evaluation information.  They were given 30 days to 
submit a fully-completed application.  The Project team is confident that the process was 
completely transparent and open.  Applicants had the opportunity to request changes to the 
application form prior to the application closing date and had the right to protest the application 
and/or its criteria; no applicants took exception to the application form, the intent, the criteria or the 
process that was laid out in the application. 
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The three key prequalification elements that were considered necessary for establishing any 
applicant’s qualification to bid were company experience; the experience of the project manager 
proposed to be dedicated to the project; and the superintendent proposed to be dedicated to the 
project.  The SSC and Mr. Komarek concurred that Kerr Contractors was qualified, as a firm, to bid 
on the Project.  However, the SSC found that the criteria were not satisfied by Kerr Contractors in 
relation to proposals of the project manager, Tim Kerr, and the superintendent, Erik Kerr (p 363-
364 of Council packet Part 2). 

Mayor Studebaker requested clarification about Tim Kerr’s involvement in the two reference 
projects.  Mr. Komarek responded by confirming that (1) statements from both references 
indicated that at no time did it appear that Tim Kerr was acting in the capacity of project manager 
on their projects; and (2) Tim Kerr was identified on the application as the project manager for both 
projects. 

In relation to the score of 74.5 assigned to the superintendent evaluation, Mayor Studebaker 
asked if any leeway was allowed.  Mr. Komarek indicated that the Project team did its best to 
establish reasonable and appropriate minimum scores (i.e., minimum project experience and 
expectations) that are reasonably related to the scope of its project.  To start second guessing 
these minimums is to run the risk of protests.  Mayor Studebaker asked if the 74.5 score or even 
the minimum score of 75 was considered low in comparison to project superintendent scores in 
general.  Mr. Prock indicated that such scores were normally somewhat higher than 74.5. 

Councilor Bowerman inquired about the situation related to the reference’s response indicating 
Tim Kerr was not functioning as project manager.  Mr. Komarek drew Council’s attention to the 
interview summary related to the North Transmission Line 2B project in Attachment 8 of the 
Council Report (p 395 of Council packet Part 2).  Further, there was a record of no attendance at 
progress meetings.  There was evidence that an individual named Bill Chisholm was actually 
acting in the role of project manager.  Questioned by Councilor Bowerman about the other 
reference projects for Tim Kerr, Mr. Komarek indicated that the same situation was discovered in 
the second of the three projects:  Mr. Chisholm, rather than Mr. Kerr, served as project manager. 

TESTIMONY BY APPELLANT KERR CONTRACTORS 

Brent Kerr introduced himself as the president of Kerr Contractors, Inc., headquartered in 
Woodburn.  He expressed gratitude for 20 successful projects done for the City over the past 25 
years and for their valued relationship.  Kerr Contractors is unusual in that the company does large 
projects, but is based in the Portland metropolitan area.  Over the last 13 years, Kerr Contractors 
has constructed 100,000 lineal feet of welded-steel pipeline.  He detailed numerous projects, 
including Portland International Airport runways, a $53-million project for the Oregon Department of 
Transportation (ODOT), the $20-million Boeckman Road project for the City of Wilsonville, and the 
North Transmission Line project for the Joint Water Commission.  As to Tim Kerr’s role in the latter 
project, he functions as project manager/general superintendent/senior project manager; Kerr 
Contractors does not place emphasis on titles, but on getting the job done.  The example of Tim 
Kerr’s personal commitment to the City’s 2012 paving project on A Avenue was cited, in contrast to 
the service offered by national contractors. 

Brent Kerr introduced Gary Pippin, retired chief engineer for the Tualatin Valley Water District, and 
Mike Merrigan, retired senior construction liaison from ODOT.  He pointed out that all three owners 
of Kerr Contractors were present, as well.  In addition to intimate involvement with the company’s 
projects, they often have several project managers assigned to a project. 

Mr. Pippin provided information about his career background as a civil engineer, consultant, and 
30 years as District Engineer with Tualatin Valley Water.  It had been his practice to encourage the 
use of local contractors, and Kerr had demonstrated the advantages of this approach.  He met 
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weekly with Tim Kerr regarding the 48-inch pipeline project on Sunset Highway, with very, very few 
problems.  There were some record days and Kerr was able to keep highway traffic going while 
maintaining good construction safety.  Details about further benefits of using a local contractor 
were provided; these included ready availability of equipment, lower costs for equipment, 
responsiveness, and positive effects on the local economy.  If there is doubt about the company’s 
ability to do the job, he recommended that someone talk to their bonding fund. 

Mr. Merrigan described his 34 years of experience in the construction industry, most of which 
involved representing owners.  He has had considerable experience with multiple contractors.  As 
a senior construction liaison for ODOT he oversaw the $22-million Boeckman Road project and 
dealt often with Erik Kerr, Tim Kerr, and Brent Kerr.  They worked as a project team.  When it came 
to any important matters or decisions, there was always a meeting with Brent Kerr and Tim Kerr; 
everyday issues, such as project crews, were more often dealt with by Erik Kerr.  In this and other 
projects he has worked on with Kerr Contractors he has always been very impressed.  It would be 
a good choice to allow Kerr to bid on the Lake Oswego-Tigard Water Partnership projects. 

Brent Kerr reiterated his thanks for the Review Board’s time and consideration and made several 
points, in summary:  (1) Kerr is definitely qualified to do the work; Martin Dana of Northwest Pipe, 
which supplies 80 or 90% of all welded steel used in the state of Oregon, testifies to Kerr’s quality 
and competence.  (2) Kerr is local.  (3) Titles aren’t everything at Kerr Contractors.  (4) People 
come and go, but the three principals remain, have been there for 25 years, and will be there for at 
least another 15 years.  They hope they will be considered for the Project. 

Councilor Bowerman stated that she had no doubt about the qualification of the company and 
appreciates utilizing a local company.  She asked Tim Kerr if he would address the notion that he 
did or did not function in the role of project manager on the two of three projects listed on the 
application.  Mr. Kerr indicated that Bill Chisholm, Erik Kerr, and Matt Posey all worked under his 
purview and answered to him daily on many of the Kerr jobs that Brent Kerr had listed earlier.  He 
has been involved in a weekly discussion in the field, as Mr. Pippin reported.  He coordinated with 
Brent Kerr on a daily basis.  Brent Kerr added that the senior project manager would be found 
when something went wrong. 

Mayor Studebaker opined that somebody has to play the role of project manager, and asked if Tim 
Kerr could explain why the references did not think he was the project manager.  Mr. Kerr 
described the role of Mr. Nussbaumer with the City of Hillsboro, who had been interviewed and 
referenced by Mr. Komarek; others working at a higher level were involved at the time of that 
project.  Subsequent retirement of many of these people made it difficult to supply the best contact 
information, particularly in light of the prerequisite that only two attempts would be made to contact 
references.  He acknowledged that Kerr did not put its best foot forward with the paperwork and 
communicating of references.  He personally has run most of the Lake Oswego jobs that Kerr has 
done, including the A Avenue project and the Lower Boones Ferry Road project that was awarded 
earlier in the meeting. 

Brent Kerr requested that the cell phone number of Joe Thompson, retired from the City of 
Hillsboro and water district manager on those projects, be entered into the record:  503-332-7567.  
Mr. Thompson could not attend the hearing, but was more than willing to testify on behalf of Kerr.  
Kerr underestimated the task of finding retired references after 10 years on 10 years’ worth of 
projects.  They may have felt that Kerr’s reputation in Lake Oswego would carry them farther than it 
did.  The people heading up the reference projects will give Kerr a better rating than 75 out of 100. 

Councilor Gustafson made note of his appreciation that Kerr Contractors do not consider titles a 
big issue and their work environment seems collaborative.  However, on a project of this scale he 
asked if they would have one person who was in charge, i.e., a project manager, and that in the 
case of the application, the Project team simply didn’t find the right reference to verify who it was.  
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Brent Kerr agreed.  There would be several superintendents on a job of this magnitude.  One 
current project has two project managers with separate areas of responsibility, plus a senior project 
manager over them.  The structure depends on the size and nature of the particular project.  While 
an employee might sign letters over the “project manager” title, every letter first crossed the desk of 
Tim Kerr, Mr. Aplin, and himself.  Organizational structure has changed with the growth of the 
company over the past 10 years, but all three owners remain actively involved.  The company’s 
energy, quality of employee, and other strengths were enumerated, concluding with the point that 
Kerr offers not only a named project manager, but a team. 

Councilor Gustafson requested that Mr. Powell confirm that the decision before Council, acting 
as the Contract Review Board, is to determine whether or not Kerr Contractors at the time of the 
application met the criteria set out.  It sounds like a very different decision than one they might 
make after hearing Kerr’s testimony now.  He asked for clarification on how to base the decision. 

Mr. Powell responded that the decision was to identify whether or not the disqualification was 
correct.  The idea is not that the qualification period now extends to the City Council or that the 
deadlines were not applicable.  Other firms were disqualified; if it was to be decided to give one 
firm additional weeks to try to correct their submission, perhaps that should be done for all.  The 
City has the right to start the process over or to reject the process or criteria.  If the Council 
members wish to adhere to the program that was outlined, then their task is to ask (1) Did Kerr 
really establish their qualifications at the time, and (2) Was the disqualification decision wrong.  
Unless they wished to start a new process, he suggested that they consider whether the correct 
decision was made at the time. 

Brent Kerr expressed his company’s concern that there was an error in Staff’s report in that they 
didn’t drill down on the questions deeply enough to get the real answer.  Lake Oswego’s Public 
Works Director is familiar with Kerr Contractors’ work, and that should be taken into consideration 
in terms of the definition of project manager. 

At the request of Councilor Bowerman and Mayor Studebaker, Tim Kerr confirmed that he 
would be the individual designated as project manager for this project and that he would carry that 
title, if requested to do so. 

QUESTIONS OF STAFF 

Councilor O’Neill asked if Kerr Contractors would have qualified if they had scored 75 or higher.  
Mr. Komarek stated that if the individual proposed as the superintendent had scored 75 or higher, 
Kerr would have qualified for the superintendent.  They still have a project manager that, at least 
according to the criteria, did not demonstrate he was qualified for that position. 

Councilor O’Neill asked if, had the Project team found and talked with Mr. Pippin and Mr. 
Merrigan, would this have changed their opinion, based on their comments earlier in the hearing.  
Mr. Komarek responded that it was not the team’s job to find the applicant’s references for them.  
The expectations for references were very clearly stated in the application.  Kerr had opportunities 
during the evaluation period, when it appeared their references could not be contacted, to provide 
other references.  However, at the close of the evaluation period, the Project team had to work with 
what had been provided.  Neither Mr. Pippin nor Mr. Merrigan was named as a reference prior to 
the close of the evaluation period. 

Mayor Studebaker asked about the length of the evaluation period.  Mr. Komarek advised that 
applications were submitted on April 30th and he believed the notice of the status of qualifications 
was issued on May 24th. 
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Councilor Kehoe, while acknowledging the City’s need to follow rules and keep control, expressed 
concern about project cost and ensuring availability of the best bidders to perform the job.  He 
asked how many finalists were now moving forward. 

Mr. Komarek replied that four contractors have been prequalified:  one local, based in Salem; one 
in Seattle; one in California; and one in Colorado.  Councilor Kehoe opined that this seemed a 
small number for such a big project and asked if Mr. Komarek was concerned about that, as he 
was.  Mr. Komarek said he was not.  He could not say whether a larger number would better the 
chances of a more competitive price or not.  As an example, one consequence of eliminating a 
mandatory prequalification requirement and deciding based on price alone could be getting an 
inexperienced contractor who thinks he can do the job and then ultimately can’t perform.  The 
result could be paying more for poorer work or, because of that inexperience and lack of skill, 
ending up spending more on project and construction management, construction inspection, etc.  
Kerr does not fit in that box.  His experience with Tim Kerr goes back a decade or more, as Kerr 
Contractors has done much work for the City.  He has worked directly with Tim Kerr and Brent Kerr 
on many projects, and can attest to their skill and integrity.  The prequalification process had 
minimum criteria that every applicant had to meet.  Unfortunately, Kerr Contractors did not provide 
the information needed by the deadline to enable the determination to be made that they were 
qualified to bid on the projects.  Councilor Kehoe asked if Kerr subsequently furnished enough 
data to have brought them to a different level.  Mr. Komarek responded that he received an email 
providing the names of Gary Pippin, Chuck Kingston, and Peter Martins as alternate references, 
but this was several days after the close of the evaluation period. 

Councilor Gustafson inquired about the pipe length of 6,600 feet cited for one of the projects, 
which was noted to be less than the required minimum of 10,000 feet.  He asked if, even without 
the reference problem with the project manager, this pipe length issue have been enough to 
disqualify Kerr.  Mr. Komarek indicated that would not have been enough to qualify them.  They 
only had one project (the Boeckman Road project) where Tim Kerr was acting in the role of project 
manager.  The pipe length would not have met the minimum and, at that, one more project would 
still have been needed to qualify him as project manager. 

Councilor O’Neill asked about any project delay if the process were to be started over in an effort 
to be fair to the other bidders, and asked when the work was scheduled to start.  Mr. Komarek 
indicated that the bidding documents were scheduled to be issued to prequalified contractors on 
July 18th.  Work would start in September.  Councilor O’Neill asked if the September timeframe 
could be met if the other applicants were given 10 more days to submit their information.  
Assuming that this opportunity would be given to the seven firms that did not meet the qualification 
requirements, Mr. Komarek projected 10 days for applicant submissions and at least 10 additional 
days would be needed to follow up on references and go through the process again.  In response 
to Councilor O’Neill’s inquiry about costs, he estimated perhaps $600 a day in personnel expense. 

Councilor Gustafson observed that unless there was a reference that Kerr did not include on their 
application, they will still lack a project that meets the required pipe length.  So, they would not still 
not qualify.  Mr. Komarek indicated that starting the process over would presumably allow them to 
cure the defects in their application, whether it be in terms of references, projects, or any number 
of other things.  His recommendation was against that because the Project has prequalification 
ongoing for horizontal directional drilling contractors, and scheduled for the reservoir and Bonita 
Pump Station.  It would be a departure from past practice and would be precedent setting for all 
future projects. 

REBUTTAL BY LAKE OSWEGO-TIGARD WATER PARTNERSHIP 

Mr. Komarek again expressed his high regard for Kerr Contractors.  They are a local firm with 
which he has had direct experience for a number of years.  He is disappointed that they did not 
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submit an application that could have allowed a different conclusion to be reached.  Of the 
numerous projects discussed by Brent Kerr that presumably were welded pipeline projects, some 
would not have been considered eligible because of the length or diameter.  At least four projects 
mentioned were completed more than 10 years ago, and they also would have been ineligible.  
The information provided by Mr. Merrigan and Mr. Pippin was appreciated, but their testimony was 
not relevant to this hearing.  They were not provided as references at the time of application and 
therefore the Project team did not have the information they could have imparted to allow a 
different conclusion to be reached. 

Councilor Bowerman asked if, despite the technicality pertaining to references, Mr. Komarek or 
Mr. Prock had any doubt that Tim Kerr functioned in the role of project manager, given that Kerr 
Contractors functioned as a team in the projects listed on the application.  Mr. Komarek indicated 
that the evidence available to him is the application and the reference checks.  This included 
information provided by the City of Hillsboro in the form of minutes of bi-weekly project meetings 
throughout the duration of the transmission line project.  At no time did Tim Kerr appear on the list 
of attendees for the meetings.  In Mr. Komarek’s experience, there is a requirement for at least one 
project manager and one superintendent, as with the recent Lake Oswego Interceptor Sewer 
(LOIS) project.  These people must be named and must be dedicated to the project; other 
requirements include active participation in the construction management process, including the 
weekly, bi-weekly or monthly progress meetings.  These communications are important to a 
successful project, and so to see no indication of attendance by Tim Kerr in those meetings was a 
bit troubling.  Mr. Prock observed that in his 30 to 35 years in building projects, the expectation 
has always been that the contractor name a project manager and a superintendent.  These are the 
contact people, from the owner’s side. 

Councilor Gustafson moved to uphold the Source Selection Committee’s decision and 
acceptance by the Project Director that the information contained within the application 
submitted by Kerr failed to demonstrate they possessed the minimum firm experience 
and/or the ability to provide key personnel sufficient to be considered qualified to provide 
the services being solicited.  Councilor Jordan seconded the motion. 

DISCUSSION 

Councilor Gustafson commented that the decision is tough because the testimony heard 
indicates Kerr Contractors are supremely qualified and have a good history with the City.  
However, given the parameters the decision is supposed to be based on, their application did not 
meet the criteria in a couple of key ways.  The criteria are pretty black and white.  Apart from a 
potential decision to re-open the process to all applicants, which would have both cost and timing 
implications, it is not clear that Kerr would have a reference project that meets the pipe-length 
minimum.  Therefore, they would not be qualified in a second round, unless the criteria were 
changed. 

Mayor Studebaker asked if the bidding would have to be opened up to all of the disqualified 
applicants if Kerr was found to have met the qualification requirements at the time of evaluation.  
Mr. Powell indicated that would not be necessary. 

Councilor Jordan asked about the potential for opening up the City to charges from other 
contractors who did not meet the minimum qualifications if they hear that the process allowed for 
consideration of one applicant coming “pretty close” or other factors.  Mr. Powell stated that this 
was always a possibility, but if it was determined that the decision was wrong and that Kerr had 
established they met the qualifications, there should not be such an outcome.  If, despite their 
failure to qualify, the process was extended to allow Kerr to qualify later, it would be advisable to 
do this for everyone who was disqualified.  Another approach would be to decide that the 
qualification criteria are not acceptable. 
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Councilor Jordan countered that documented evidence had shown that Kerr did not meet the 
criteria.  Their rebuttal, while demonstrating performance, cited projects more than 10 years old, 
which also does not meet the criteria.  This would be bending the criteria to make the decision fit. 

Councilor O’Neill wondered if the process called for criteria that were too strict, with only four 
applicants meeting them.  It would probably be better to produce a larger group, and select from 
that group.  He asked Mr. Komarek if he felt comfortable that the original criteria were correct.  Mr. 
Komarek replied that, in terms of project scope and length, his answer would be yes. 

There being no further discussion, Mr. Powell reviewed the motion, which was to uphold the 
Project disqualification decision.  A ‘yes’ vote would technically be for a tentative decision, and 
written findings will be returned at a later date. 
A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
O’Neill, Jordan, Gudman, Kehoe, Bowerman, and Gustafson voting ‘aye’.  (7-0) 

9.2 Appeal of Disqualification to Bid for Construction of Water Transmission Pipeline 
Projects for the Lake Oswego-Tigard Water Partnership – SJ Louis Construction, Inc. 

Mr. Komarek described the matter for consideration by the Council, acting as the Lake Oswego 
Public Contract Review Board:  the appeal of the Project Director’s decision that SJ Louis did not 
meet the minimum qualifications necessary to be considered eligible to bid for the City’s pipeline 
projects.  SJ Louis was given the opportunity to appear at the hearing, but chose instead to submit 
written testimony.  Earlier in the day Council members were provided with Mr. Komarek’s analysis 
of additional information furnished by SJ Louis as part of their appeal packet.  All of this information 
was provided after the evaluation period; for that reason, Mr. Komarek’s recommendation is that 
Council not consider it in this hearing.  Similar to the Kerr Contractors matter, the three criteria 
(qualification of the firm, the proposed project managers, and the proposed project superintendent) 
were applied, but SJ Louis proposed two project managers; and in each case provided only one 
project reference.  It was the conclusion of the SSC that SJ Louis did not meet the minimum 
qualifications necessary for the proposed project manager.  He concurred, and recommends that 
SJ Louis not be considered qualified to bid on the Project. 

Councilor Gudman moved to uphold the recommendation to uphold the Source Selection 
Committee’s decision and acceptance by Project Director that the information contained 
within the application submitted by SJ Louis Construction, Inc., upon which the SSC and 
Project Director relied, failed to demonstrate they possessed the minimum firm experience 
and/or the ability to provide key personnel sufficient to be considered qualified to provide 
the services being solicited. Councilor Jordan seconded the motion. 

QUESTIONS OF STAFF 

Councilor Bowerman inquired about the SSC’s use of the proposed project managers’ résumés, 
asking why the experience shown on the résumés was not considered the project references.  Mr. 
Komarek indicated that the résumés of both John Pennekamp and Ryan Blake were included in 
the SJ Louis application and with their appeal documents received on June 5th.  His perspective is 
that a résumé does not serve to function in lieu of the form that was provided in the application, 
which includes many other important requests for information.  From the résumé alone they did not 
provide any contact information for the reference projects, other than to name the owner.  There 
would have been no way for the SSC to find such information as the owner’s and engineer’s 
representatives, claims history, and defaults or breaches.  All of this information would have been 
provided had the applicant used the correct form.  They did, in fact, use the form for one project but 
not for the other, and did submit completed forms with their appeal documents.  Councilor 
Bowerman acknowledged the problem with not using the right form.  Her concerns and 
suggestions about the use of résumés in lieu of required forms were discussed further in terms of 
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determining the proposed project managers’ experience and skills.  Mr. Komarek concluded by 
stating that such research is the not the Project’s job.  The applicant’s job is to provide a complete 
application, with all forms filled out for the reference projects.  They are applying to be eligible to 
complete the project, and if they can’t fill out a form, maybe they should not be working on a $50-
million project. 

Councilor Jordan observed that prequalification was a standard process on major projects.  She 
asked if the Project team had followed up with applicants who had submitted incomplete 
applications, giving them the opportunity to respond before the end of the evaluation period.  Mr. 
Komarek replied that there were a number of cases where this was done.  Councilor Jordan 
expressed concern about having so many interested applicants, but ending with few that were 
prequalified.  An applicant who can’t fill out the paperwork may not be desirable, but it is important 
to be sure instructions are very clear up front.  Mr. Komarek described additional steps that had 
been taken to assist applicants during this and other recent prequalification processes.  The 
current process was the same used for the LOIS project.  Varying outcomes of these processes 
were discussed, with the objective being to save money.  If all approved contractors are qualified, 
the presumption is they can all do the work, and the question is who has the lowest price.  It is not 
always the local contractor. 

Councilor Gustafson asked Mr. Komarek if he believes the qualification process is effective in 
identifying the truly qualified applicants or if the number qualified is small because the process is 
too difficult.  Mr. Komarek indicated that long and hard thought was given to the criteria, and then 
described challenges of defining the minimums.  On projects where mandatory prequalification has 
not been required, the City has found itself at the mercy of the low-bidding contractor:  while hoping 
that the work is performed successful, there is the risk of construction defects, claims or default.  
There may be a need to supervise closely, at a significant cost.  In response to Councilor 
Gustafson’s question, he affirmed his confidence that the prequalification process is best for this 
kind of project. 

DISCUSSION 

Councilor Bowerman indicated that she is disturbed by the lack of contact made with regard to 
the reference check.  Mr. Komarek noted that there had been contact, but that SJ Louis had only 
listed one reference for the project managers proposed.  Councilor Bowerman responded that 
she was aware of this. 

Councilor Kehoe observed that he feels the process is forcing people to fit through the eye of a 
needle.  This should not happening on a $50-million project.  Perhaps the SSC should be more 
proactive, so that the outcome is qualification of more than four applicants.  If one or two decide 
not to bid, that will not be enough.  Recognizing the significant effort the Project team made to 
follow up on applications, his perception is that they are being told they did not fit through the eye 
of the needle. 
A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
O’Neill, Jordan, Gudman, Kehoe, Bowerman, and Gustafson voting ‘aye’.  (7-0) 

9.3 Appeal of Disqualification to Bid for Construction of Water Transmission Pipeline 
Projects for the Lake Oswego-Tigard Water Partnership – Tri-State Construction, Inc. 

This item was not addressed as the appellant withdrew their appeal prior to the meeting.  
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10. ORDINANCE 

10.1 Final Adoption of Ordinance 2592 
An Ordinance of the City of Lake Oswego City Council Amending the Comprehensive 
Plan and Zoning Maps and the Community Development Code to Expand the 
Boundaries of the Westlake Grove Design District by Adding the Northerly Portion of 
TL 4300, Change the Plan and Zone Designations for Tax Lots 4400 and 4500, Map 
21E07DD and TL 4600 and 9300 Map 21E07DC and Revise LOC Appendices LOC 
50.05.005 Figures A-D and J-M in the Community Development Code (LU08-0059A 
and LU 12-0046)  

Mr. Powell reminded Council that this is the West Lake Grove Design District Ordinance that 
expanded and re-designated certain portions of that District, especially Tax Lot 4300 that was 
brought within the District.  Council tentatively decided to uphold the recommendation of the 
Planning Commission, with one exception:  the southerly part of Tax Lot 4300, which the Planning 
Commission recommended be brought in at the WLG R-2.5 designation for townhomes.  Council 
decided that should be modified to leave it out of the District and have it remain as R-7.5, the 
current zone designation.  Otherwise, the Ordinance reflects the recommendation of the Planning 
Commission and Council’s tentative decision.  Staff recommends adoption of the Ordinance. 

Councilor Jordan moved to adopt Ordinance 2592 expanding and re-designating portions of 
the West Lake Grove Design District.  Councilor Kehoe seconded the motion. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
O’Neill, Jordan, Gudman, Kehoe, Bowerman, and Gustafson voting ‘aye’.  (7-0) 

11. STUDY SESSION 

11.1 Sensitive Lands 

CITIZEN COMMENT   

• David Luck, 26 Del Prado 

Mr. Luck briefly reviewed his experiences over the years since his backyard was placed on the 
expanded list of Sensitive Lands, including his letter to the Lake Oswego Review inviting people to 
visit his backyard.  One of the attendees had been Jack Hoffman, who communicated information 
that turned out to be not even close to true.  The situation has gone downhill from that point.  
Important points are in the materials for the study session (p 11 of Council packet Sensitive Lands 
Report) under “Issues/Concerns”; Council’s attention was drawn to the second and fourth bullet 
points.  With respect to the last bullet point referencing habitat, squirrels and crows live in his 
backyard. 

• Bob Thompson, 2390 Palisades Crest Drive 

Mr. Thompson indicated that, regardless of all efforts to make changes to the Sensitive Lands 
program as impossible as it can be, the premise is wrong:  that 203 acres of citizens’ backyards 
are necessary to preserving high-quality natural resources, ensuring water quality, and protecting 
wildlife habitat.  It is an insult to citizens who have brains instead of political agendas.  The majority 
of Council members understand that this program unfairly affects the 9% of homeowners who look 
to Council for a solution.  Council was asked to accept the burdens of agility (to negotiate the 
complexities of Metro and Staff objections), guilt (knowing that none of those opposing these 
changes are impacted as the affected homeowners are), clarity (to see that the proposed swap of 
203 acres of private land for public land will have no negative impact on water quality, wildlife or 
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natural resource protections), and commitment (to move forward with the proposed changes in 
spite of potential legal challenges).  The proposed changes to the Map are reasonable in terms of 
bringing the community together and should be embraced by Metro.  It is clear from Metro’s 
response that they are not Council’s partner.  It is up to Council to be a partner with the community. 

• Cheryl Salamie, 3001 Westview Court 

Ms. Salamie expressed her hope that there will finally be action to remove Sensitive Lands from 
backyards and treat all private property owners with equal respect and consideration.  She 
described her experience with Sensitive Lands, noting that her own property had not been 
designated on the Sensitive Lands Map, but the program’s landscaping and fencing standards 
were strictly enforced because City Staff considered the property part of a buffer zone.  
Inconsistencies in application of Sensitive lands were described.  Her husband is an engineer who 
deals with environmental regulations and they had made various efforts to find a reasonable 
solution, without success.  Over-regulation of citizens’ backyards was not the intent of Metro, so it 
is difficult to understand the resistance to the suggested changes.  An October 15, 2004, 
Oregonian article about the development of Title 13 had stated, “Metro did belatedly clarify that 
developed single-family lots would be exempt.”  She distributed copies of the article to Council 
members, saying she hoped that the study session would bring the end of the application of 
Sensitive Lands to citizens’ yards and division of the community. 

• David Streiff, 18335 Lothlorien Way 

Michele Thompson, 2390 Palisades Crest Drive, read written comments prepared by Mr. Streiff, as 
he was unable to attend the meeting.  He finds it concerning that there is so much misinformation 
provided to citizens about what the Sensitive Lands Ordinance does and doesn’t do.  Despite 
statements that it is for protection of the environment and any modification will degrade protections 
to the 203 acres, the other existing regulations would protect this land.  No data has been made 
public regarding the effect of Sensitive Lands regulation on water quality or wildlife populations.  
Council’s attention was drawn to a memo from Metro Senior Regional Planner Miranda Bateschell 
about the proposed changes (p 46 of Council packet Sensitive Lands Report):  “Any natural 
resource proposal that is intended to meet the requirements of Titles 3 and 13 must ensure 
protection of water quality, a continuous ecologically viable streamside corridor system, and flood 
management areas.”  This is not the case with the current program.  The result is restrictions 
placed on 10% of Lake Oswego residents.  The City needs to strike a balance where homeowners 
can use their backyards as they choose.  It is ludicrous to insist that 203 acres of mostly-developed 
backyards is critical for habitat, while the rest of the 7,000 acres is not.  Council was encouraged to 
proceed with removing Sensitive Lands designation from private properties and get the matter 
resolved, once and for all. 

• Carolyne Jones, 2818 Poplar Way 

Speaking on behalf of LO Stewards, Ms. Jones asked Council to consider the critical issues that 
result from Sensitive Lands designation:  property devaluation and lost sales, reduced use and 
enjoyment, and great hardship for many citizens.  The State’s Goal 5 requires an economic, social, 
environmental, and energy (ESEE) analysis to determine the level of regulation suitable for 
property.  The City had an ESEE analysis conducted as the Sensitive Lands program was being 
developed, but has applied the Sensitive Lands designation in an inconsistent manner.  There are 
numerous examples in terms of real estate to demonstrate that these designations are 
inappropriate for private residential property.  The ESEE process allows the City to determine if the 
economic consequences of the regulations are too severe; they are.  Consequently she has 
submitted a summary of testimony by realtors, citizens, and developers into the record today.  
People cannot feel safe purchasing property in Lake Oswego with this policy in place.  The 
application of Sensitive Lands regulation to private residential property was a discriminatory, 
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divisive, political decision.  It was not an environmental decision, and now it is Council’s moral 
obligation to correct it.  The ESEE process allows Council to do so. 

• Mary Olson, 18453 Tamaway Drive 

Ms. Olson stated that when she decided five years ago to run for City Council, it was in large part 
because of the Sensitive Lands issue.  After providing background about alarming developments 
with the program, she indicated that the arbitrary nature of the program and lack of sound 
environmental goals and outcomes were only part of the problem; it has also distracted the City 
from maintenance and restoration of its truly significant resources and from acquisition of more 
natural areas.  During her four years on Council, the focus was not on individual citizens, but on 
the Metro regional agenda.  Most members of the current Council were elected because they 
recognized and promised to do something about the unfair and damaging effects of Sensitive 
Lands regulations.  This is not the time to back down in the face of Metro blustering.  Council can 
take two immediate steps to provide citizens with immediate relief:  (1) Send a letter to all who 
received a notice in 2008 that their properties were being proposed for future mapping.  Metro has 
repeatedly stated that they do not expect any further properties added, and none of these 
properties represents a Title 3 significant water resource.  This would afford immediate relief to 
both homeowners and realtors.  (2) Have the City provide a free and simple process for Map 
corrections that take the cost and responsibility off the property owner for correcting Map errors 
made by the City.  These two actions would go a long way to show Council’s good faith with 
citizens and would demonstrate to Metro that the City means business. 

Councilor Bowerman asked how many of the notices were sent in 2008, and Ms. Olson indicated 
there were almost 400. 

Mayor Studebaker invited Ms. Hughes and Mr. Hunnicutt to join Council at the table.  He 
explained that Metro had responded to the City’s letter and basically indicated they were not going 
to do anything.  There were some alternatives with regard to Title 13, but Metro did not indicate 
what they were.  Council needs to determine what to do next.  Staff has reviewed the response at 
length and indicates that it is pretty accurate in terms of what the laws and regulations provide.  It 
is now a question of what Council members as citizens want and what can be done to cut the 
program back or eliminate it, if possible.  There will be some expense involved, which the City 
would like to keep to a minimum. 

Councilor Kehoe initiated a discussion about a motion voted on several months earlier in relation 
to the Sensitive Lands proposal, followed by subsequent actions that were planned.  These may 
need to be dealt with in the study session. 

Mayor Studebaker called on Ms. Christenson for any suggestions about new approaches to try.   
Mr. Coffee noted that Staff concluded there are a host of options, as shown in the Council Report 
(p 1-5 of Council packet Sensitive Lands Report).  It is their interpretation that Metro’s response 
regarding Title 3 was that if properties are removed from the Map and the City does not regulate 
them, then essentially it must protect them in some other way, i.e., by buying them or placing some 
easement restrictions on them. 

Mr. Powell indicated that his interpretation of the response with regard to Title 3, for water quality, 
was that Metro requires substantial compliance with the Title 3 Code, which is essentially 
regulatory.  For Title 13, the City can try to show the alternative program that achieves the same 
thing.  The debate was all about whether or not that can be done in a totally voluntary program.  
The current program has come from statewide Goals 5 and 6 down to Metro Titles 3 and 13 to the 
local program of inventorying and mapping resources.  The program presented to Metro, at least 
for Title 13, was to show a combination of other regulations that achieved an equivalent level of 
protection.  This opportunity is certainly available under Title 13 because it has that alternative 
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program.  Metro’s opinion was that the proposal from the City did not accomplish this, with the 
exception of an acquisition program. 

Mayor Studebaker asked if, in view of Metro’s position, there is a body to approach that would 
effectively overrule Metro.  Mr. Powell explained that Sensitive Lands was developed essentially 
under Goal 5 and provided some background.  It is possible that the City could develop an 
alternative program that it believes complies under Metro Title 13.  Metro disagrees.  It is a matter 
that could be ruled on in the Land Use Board of Appeals (LUBA) or elsewhere.  To look directly to 
Goal 5 and 6, rather than to Metro Title 13, would be harder to achieve. 

Councilor Gudman asked if anyone could comment on what some of the other 25 or so cities in 
the Metro region are doing to comply, possibly with less restrictive approaches than Sensitive 
Lands.  Ms. Christenson indicated that this had not been explored in detail yet, though preliminary 
analyses were prepared as part of the Second Look Task Force.  All cities in Metro do comply with 
Titles 3 and 13 through regulatory programs similar to the Sensitive Lands program.  The big 
difference for Lake Oswego is tree groves, and the program developed in the 1990s went beyond 
what Metro ended up requiring regionally in 2005.  An example that has been discussed as closest 
to an alternative approach is Clean Water Services, which has both regulations and a very large 
restoration program.  The City could take a detailed look at all of the other examples to determine 
how the program could be made less regulatory, while still meeting the requirements. 

Mr. Hunnicutt, noting that he gets calls about “hot-button” issues throughout the state, has not 
received many calls regarding Titles 3 and 13 from any jurisdiction but Lake Oswego.  The City 
needs to examine other jurisdictions within Metro, as suggested by Councilor Gudman, particularly 
with respect to levels of regulation on single-family residential properties.  It would also be 
important to compare the model ordinance suggested under Titles 3 and 13 with the Sensitive 
Lands Ordinance.  In a comparison of Metro’s Title 3 and 13 maps and the Sensitive Lands Atlas, 
he found that the current proposal would align more closely with the Title 3 and 13 maps.  It is a 
win for everyone.  If other entities have achieved Titles 3 and 13 compliance with their programs, 
without regulating people’s backyards, the City would have a good argument to make at LUBA or 
the Court of Appeals if Metro was to single Lake Oswego out for essentially disparate treatment. 

Mayor Studebaker asked about the possibility that, if the City moved forward with mapping 
changes, there would be new areas of private property that would then be designated as Sensitive 
Lands.  Mr. Hunnicutt responded that the answer would not be known until more exploration is 
done.  In his opinion, the memo from Metro did not mean the City was being told ‘no’; there just 
hasn’t been enough information developed yet.  Council first has to make the decision about 
obtaining the additional information which will support a reasoned proposal to Metro.  He did not 
concur with Mayor Studebaker’s perception that Metro had said ‘no’ with regard to Title 3; Metro 
had reacted based on the limited information provided to them.  The City needs more data in order 
to ask the appropriate questions. 

Councilor Bowerman observed that it seemed Council would like to proceed as far as possible at 
this time.  At least four potential actions had already been identified, the first two suggested by Ms. 
Olson:  (1) to send the letter to the approximately 400 people, notifying them that their property is 
no longer threatened; (2) to offer free correction for Map errors; (3) to start gathering information 
about how other Metro jurisdictions comply; and (4) to begin to develop a more comprehensive 
response with respect to Title 13, following the guidance provided in the Metro response. 

Ms. Hughes pointed out that Title 13 is not prescriptive.  Metro indicated to her in 2008 that the 
City’s Tree Code alone exceeds the Title 13 requirements, yet neither it nor the CDC has ever 
been submitted as part of the compliance package.  Only the Sensitive Lands program has been 
submitted.  Regarding Title 3, the Map reflects the decision to trade upland tree areas and small 
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drainage areas for wetlands, rivers, etc., as defined in the Title, and this is the source of the 
conflict.  Until that is corrected, she doesn’t see how this can be resolved. 

Mr. Powell reviewed the proposal to Metro, which asked if a combination of the City’s current 
regulations on property other than Sensitive Lands, together with an incentive and education 
program and perhaps an acquisition program would be acceptable.  Reiterating that Title 13 
requires an equivalent level of protection with the regulations, he clarified that this approach was 
submitted to Metro and their response was that it did not do this.  The core problem is that State 
and Metro laws require inventory and mapping of resources and protection of those.  Metro’s 
response can be read in a couple of ways; they are not saying there is no alternative program that 
will work, but they are not telling the City what would work, other than acquisition.  Based on their 
own Code, their opinion is that the proposal does not provide an equivalent level of protection to 
resources.  It is disappointing that Metro did not provide guidance on how to achieve it. 

Ms. Hughes observed that her reading of Metro’s response indicates that they lack information 
about the City’s Tree Code and other ordinances.  It is not a ‘no’, by any means. 

Mr. Hunnicutt opined that Council needed to have some understanding of when Goal 5 and the 
Goal 5 regulations apply and when Titles 3 and 13 apply.  After providing background information 
about practices outside the Metro region and other considerations, he suggested pursuing 
resource protection under Goal 5 instead of Titles 3 and 13.  However, an understanding of the 
relationships between Goal 5, the Goal 5 regulations, Titles 3 and 13, differences between what 
the Sensitive Lands Ordinance prescribes and the Titles 3 and 13 model ordinances, and 
numerous differences related to the various maps and Sensitive Lands Atlas is needed.  
Otherwise, Council does not have enough information to make an informed decision. 

Councilor O’Neill stated that Mr. Hunnicutt’s response demonstrated why the City was unable to 
get a response on this issue.  It was very confusing, and needs to be simple.  The City needs to go 
to Metro with a clear message stating what it intends to do and how it will meet the specific criteria.  
Metro doesn’t even understand Mr. Hunnicutt’s message.  It is being made far too complicated, 
which is why it isn’t moving forward.  The four simple steps can be taken now, and over time, the 
goal can be achieved.  It must be done simply. 

Mr. Coffee thanked Councilor O’Neill and endorsed his observation.  Having been at the City in the 
1990s at the outset of the program and following it over the years, he considers the program 
broken.  A solution is long overdue, and the only way to reach it is to stop having discussions like 
this one and put Staff to work on a methodical approach, as suggested by Councilor O’Neill.  When 
that is completed, it can be taken to Metro as an improved and finished program, to see what they 
say. 

Ms. Hughes indicated that the proposal submitted was a simple solution.  No one was advocating 
eliminating the program, but it belongs on public land, not private property. 

Councilor Gudman indicated the importance of not getting stuck in the weeds and suggested 
Council move forward as suggested by Councilors O’Neill and Bowerman and Mr. Coffee.  
Councilor Gustafson concurred.  By looking into the approaches taken by the other Metro 
jurisdictions, he hoped that it would not be necessary to reinvent the wheel. 

With regard to some of Ms. Olson’s observations, Mr. Coffee made note of the importance of 
Staff’s communications with citizens and how Staff and administration handle the Code in terms of 
daily interpretation.  This message needs to move forward as a new City Manager is appointed. 
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Councilor Kehoe asked how quickly the Sensitive Lands review process, as outlined by Mr. 
Coffee, might be done.  Mr. Coffee indicated that Staff would return with a work plan that includes 
a timeline.  This will take some time. 

Councilor O’Neill asked if this could be implemented in sections.  Mr. Coffee affirmed this, but 
added that there should be a component of the program that provides a way for Staff to address 
citizens’ issues one on one.  There should be a programmatic approach to reviewing every parcel 
to determine the background of its designation, including how it was evaluated and whether or not 
those criteria are still relevant.  Other aspects are involved, including examination of other 
jurisdictions, so it will be a complicated, multi-faceted approach.  As Councilor O’Neill suggests, it 
should be possible to show progress toward an outcome.  Whether or not the City reaches the 
ideal of removing Sensitive Lands designation from all private property is a question he suspects 
will be debated going forward. 

Councilor Bowerman asked if the letters can be sent out now, as suggested earlier.  Mr. Coffee 
indicated this could be done relatively soon.  An estimate of the Staff effort needed and preparation 
of the right message must be done, and there are logistical issues to be addressed in preparation 
for citizens’ responses. 

Councilor Jordan asked if any of the properties owned by citizens who would receive letters 
backed on a stream.  Ms. Hughes stated that none backed on a Title 3 stream.  Mr. Coffee 
responded that he did not know, but that more information would be obtained about these 
properties. 

Mayor Studebaker invited Ms. Olson to come to the table.  Ms. Olson pointed out that the 400 
notices sent out earlier went to owners of property that had upland tree habitat.  The big difference 
between Lake Oswego and all of the cities that aren’t struggling is that Lake Oswego is the only 
one that regulates upland habitat within the UGB.  That is not a requirement of either the State or 
Metro, nor is it the law.  Lake Oswego chose to do that in lieu of stricter regulations on water.  A 
short discussion followed about implementing a change and various considerations.  Ms. Olson 
concluded by stating that the City has it in writing that Metro is not expecting any further mapping, 
other than what was submitted for the compliance package.  So, there is no question that the 
proposed letters can be sent out. 

At Mayor Studebaker’s request, Mr. Coffee summarized the general direction coming out of Study 
Session.  Staff understands that they are directed to return to Council with a work program, which 
Council can then endorse.  Ms. Hughes asked that a timeframe for the work program be included.  
Mr. Coffee indicated that the work program would be for 12 months, with milestones and 
accomplishments laid out. 

Councilor Jordan asked if, as the process is broken into steps and actions, this would all be done 
in public hearings.  Mr. Coffee commented that if it leads to the amendment of zoning maps there 
would be public hearings.  Ms. Hughes added that this would not apply to the 400 properties as 
they had never been through any kind of legislative process, and Mr. Coffee concurred. 

Councilor Kehoe asked for verification that Sensitive Lands designation would not be applied to 
properties being annexed now.  Mr. Coffee confirmed that Council action had already been taken 
to preclude designation at the time of annexation. 

12. INFORMATION FROM COUNCIL 

12.1 Councilor Information 
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Councilor Bowerman drew Council’s attention to the latest metrics provided for the Lake Oswego-
Tigard Water Project.  As contingencies continue to be worked through, the total project is still 
projected at $252 million.  An additional item is a monthly revenue report, which is now provided for 
April and May.  It is fascinating to see the amount of revenue coming from the different tiers of the 
water structure, and may point to changes that could be helpful. 

12.2 Reports of Council Committees, Organizational Committees, and Intergovernmental 
Committees 

No reports were made. 

13. REPORTS OF OFFICERS 

13.1 City Manager 

No report was made. 

13.2 City Attorney 

No report was made. 

14. ADJOURNMENT 

Councilor Kehoe moved for adjournment.   

Mayor Studebaker adjourned the meeting at 11:43 p.m.  
 

 
  Respectfully submitted, 
 
  _____________________________ 
  Catherine Schneider, City Recorder 
 

 

APPROVED BY THE CITY COUNCIL: 
ON ___________________________ 
 
______________________________ 
Kent Studebaker, Mayor 
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