
 
 
 
 

Planning and Building Services 
Department  

 
MEMORANDUM 

 

 
To: Planning Commission   
From: Jonna Papaefthimiou, AICP, Natural Resource Planner   
Date:   April 2, 2009 
Subject: Compassionate Repair Provision for Sensitive Lands Code 
 
 
This memo is presented for informational purposes only.  No Commission action or 
discussion is proposed. 

Introduction 
The Planning Commission recommended a suite of changes to the Sensitive Lands Chapter 
of the Community Development Code in December, 2008.  The changes were proposed to 
correct and clarify existing language; make graphics [Type a quote from the document or 
the summary of an interesting point. You can position the text box anywhere in the 
document. Use the Text Box Tools tab to change the formatting of the pull quote text 
box.] 
 easier to interpret; simplify the review of minor projects; and comply with Metro Titles 3 
and 13.  The City Council studied the Commission recommendations on February 3 and 
February 17 and tentatively approved them on March 3, with the addition of a 
“compassionate repair” provision that specifically allows a landowner to repair or rebuild a 
home located in a resource area if it is destroyed by a fire or natural disaster.  Council 
directed staff to return with a new ordinance and findings on April 21, 2009.   
 
The language staff proposed to achieve the Council goal of allowing a “compassionate 
exception” to the Sensitive Lands Code is provided below in an annotated form.  Members 
of the Planning Commission are welcome to provide comments on this language directly to 
the Council, either in writing or orally at the hearing.  However, the Council timeline does 
not permit additional modifications to this proposal before the Council receives it.   
 
Discussion 
The Council expressed concern for owners of non-conforming homes who would be unable 
to rebuild houses destroyed by disaster, due to their locations adjacent a stream or wetland.  
Therefore, staff has proposed the following language to be added to the Sensitive Lands 
Code to allow the re-construction of non-conforming houses that are damaged by a fire or 
natural disaster (code text inset and in italics):   
 



LOC 50.16.016  Rebuilding Nonconforming Single-Family or Duplex 
Dwelling Located In Resource Area, Resource Buffer, or Construction 
Setback. 

 
Excluding single-family or duplex dwellings subject to the Flood Management Area,  

 
Houses in the Flood Management Area must be excluded from rebuilding provisions to 
comply with federal requirements for flood protection.     
 

if a portion of a nonconforming single-family or duplex dwelling  
 
The provision would not apply to condominiums, apartments or commercial buildings, as 
this was not the Council’s intent 
 

is damaged or destroyed by causes not under the control of the owner (including but not limited to 
fire, earthquake, flood, landslide, and wind or tree damage, but not including destruction due to lack 
of structural maintenance by the owner, remodeling, or new construction), 

 
The provision would not apply to houses deliberately demolished 
 

 and the dwelling was non-conforming due to its location within a resource district, resource buffer, or 
construction setback, the rebuilding or reconstruction of the nonconforming dwelling shall be exempt 
from the provisions of this Article LOC 50.16.055(2), 50.16.060(3)(a – d), and 50.16.075 
(2)(a)(iv and v),  

 
The code sections referenced are the development standards for Tree Groves, Wetlands, and 
Streams.  The specific code sections are referenced, rather than the entire Sensitive Lands 
Code, so the property owner is exempt from the development standards, but not from the 
standards relating to construction practices or resource delineation.    
 

LOC Article 50.70, and to the other requirements of the Code not within LOC Article 50.16 to 
the extent that the damaged or destroyed portions of the dwelling failed to conform to this Article 
50.16.055(2), 50.16.060(3)(a – d), or 50.16.070 (2)(a)(iv and v) and to other requirements of 
this Code not within LOC Article 50.16.   
 

A house may be non-conforming with respect to several development standards, and the 
ability to re-build a house in a Sensitive Lands area would not be meaningful unless it was 
also exempt from those other standards; therefore, this allows a house to be rebuilt even if it 
is non-conforming to other standards.    

 
In order to utilize the rights granted by this subsection the reconstruction must be commenced within 
one year of the date of the damage and completed within two years of such date. 

 
This provision prevents landowners from attempting to “re-build” houses long after they 
were destroyed.  The City may grant an extension to this timeline under extenuating 
circumstances.   
 



The City’s Infill Committee has expressed a concern regarding rebuilding options for all 
non-conforming homes.  Later this year, that Committee will likely recommend that the City 
create a compassionate exception for all non-conforming homes destroyed by circumstances 
outside the landowners’ control. If the Council enacts a City-wide compassionate repair 
provision in the future, then LOC 50.16.016 (section described here) may be deleted.   
 
Recommendation 
This is an information item only; no action is recommended. 
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