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Date:   December 2, 2008 
Subject: LU08-0051, Proposed changes to the Sensitive Land Ordinance  
 Summary of Changes, Findings, and Ordinance 
 
 
This report reviews the Planning Commission’s draft recommendations to City Council on changes to 
LOC 50.16 “Sensitive Lands.”   Code changes outlined here are intended to comply with Metro Titles 3 
and 13; correct and clarify existing code; make graphics easier to interpret; and simplify the review of 
minor projects.   
 
The report notes changes to the original staff recommendations that were made as a result of the 
Commission’s deliberations, and it describes the Commission’s recommendation to suspend application 
of 50.16.040.  Finally, the report lists the proposed changes that were deferred for further discussion.   
 
An ordinance adopting the Commission’s recommendations is provided as Exhibit A-2.  Attachment A 
of the ordinance provides findings for the code changes; it is substantially similar to the findings in the 
original staff report (dated September 9, 2008). The text of the amendments, with explanatory 
comments following each change, is Attachment B.  Within Attachment B, annotations are highlighted 
and new text is shown with underlining. 
 
CHANGES RECOMMENDED TO COUNCIL  
 
Changes to comply with Metro Titles 3 and 13 
The City has not been acknowledged as compliant with Metro Title 3, which implements State Land Use 
Goal 6, “Air, Water, and Land Resources Quality.”  In January 2009, the City is obliged comply with 
Metro Title 13, which implements State Land Use Goal 5, “Natural Resources, Scenic and Historic 
Areas, and Open Spaces.”  Title 3 compliance is a prerequisite for compliance with Title 13.  Therefore, 
the City of Lake Oswego must now work towards both Title 3 and Title 13 compliance.  Changes 
related to map administration and some efforts at increased resource protection are proposed to comply 
with these Titles.  The specific changes proposed now are: 
 
 Section 50.02.005  Definitions 

This adds a definition of “perennial stream” because the term is used later in this code section.  
“Perennial stream” is defined as a stream that runs year-round (a conventional definition). 

 
Section 50.16.005 Overview 
Subsection (1) clarifies additional purposes of the Sensitive Lands Ordinance, to: protect human 
health, protect wildlife habitat, comply with State Land Use Goals 5 and 6, comply with Metro 
Code sections 3 and 13, and comply with Federal laws such as the Clean Water Act.  Since the 
City is using this code to comply with State Land Use Goals and Metro titles, it must state that in 
the purpose.   
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Section 50.16.020 Criteria for Designating Property Within an Overlay District 
Changes to this section expand the definition of “significant resource” to include all perennial 
streams and all wetlands that provide significant water-quality and flood-control functions, even 
if they are not particularly valuable wildlife habitat.  This section also provides a mechanism and 
timeline (90 days) for initiating map updates when errors or omissions are found.  In detail:   

  
Subsection (3)(a) requires the City to initiate a map change within 90 days of receipt of 
evidence that a potentially significant resource has been omitted from maps.   
 
Subsection (3)(b) restates the original subsection 3 .   
 
Subsection (4)(a) clarifies that any correct resource assessment, not just the 1994 data, 
can be used to designate resources. 
 
Subsection (4)(b) and subsection (5)(c) adopts the Oregon Freshwater Assessment 
Methodology as a method of identifying significant wetlands.  This is a widely-used 
environmental assessment method developed by the Oregon Department of State Lands; 
it identifies whether a wetland is providing water filtration and flood storage.  Because 
the City uses the Sensitive Lands Code to protect water quality, it needs a mechanism to 
evaluate water quality functions.   
 
Subsection (5)(d) indicates that streams that flow year-round should be considered 
significant, and evaluated through the ESEE process.  Perennial streams are important in 
maintaining minimum flow levels and reducing summer temperatures in fish-bearing 
streams lower in the watershed, even if some segments have low habitat value.  Metro 
requires this.     
 
Subsection (6) again clarifies that any correct Habitat Assessment Score, not just the 
1994 inventory, is applicable.   

 
Section 50.16.025 Removing an Overlay District Designation 
Subsection (1) (c) allows a designation to be removed if the applicant (which can be the City) 
shows that it was mapped in the wrong location. This is the corollary to the ability to designate a 
new resource.   

 
Section 50.16.035 Delineation of Resources   
Subsection (1)(b)(ii)  says that when a wetland exists adjacent a steep slope, the resource buffer is 
applied from the top of the slope, similar to the top of bank for a stream.   

 
50.16.060 RC District Development Standards 
Subsection (3)(k) prohibits hazardous materials storage in RC (tree grove) areas, except in 
quantities for household use.  This has not been a particular problem in Lake Oswego, but this 
protection is required to comply with Metro’s Title 3.   

 
Section 50.16.075 RP District Development Standards 
Subsection (2)(a)(vii) prohibits hazardous materials storage in RP (water resource) areas except 
in quantities for household use.   
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Corrections and Clarifications: “Housekeeping”  
A few code sections contain errors, are unclear, or are apparently contradictory.  In these cases, Planning 
staff and the City Attorney’s office have necessarily made interpretations as to the intended meaning.  
The Planning Commission reviewed these corrections and interpretations and eliminated a few that may 
ultimately be policy matters beyond the scope of housekeeping.  The following changes were 
recommended as true “housekeeping” changes.     
 

Section 50.16.005 Overview 
Section (3) corrects the scale of maps (an error). 

 
Section 50.16.015 Applicability 
Subsection (2)(a)(i) and (ii) and (iii)  adjusts the boundaries within which development is 
reviewed.  The City regulates development 40 feet from water resources and 5 feet from tree 
groves; therefore, the City should review proposed development within this area to ensure it 
complies with the regulations.  The land area that now triggers development review is slightly 
less than the area regulated under that review, an apparent error.   
 
The change (as modified by the Planning Commission) defines applicability by reference to the 
resource buffer and construction setback; in this way, the area that triggers review and the area 
regulated by that review are the same and will remain so even if the buffer requirements are 
changed in the future.     
 
Section 50.16.020 Criteria for Designating Property Within an Overlay District 
Subsection (1) and (2) explain acronyms and eliminates a confusing use of “former” and later.”   
 
Section 50.16.025 Removing an Overlay District Designation 
Subsection (4) allows an applicant to effectively remove a resource designation by delineating a 
resource as having zero land area (non-existent).  Landowners must have a way to apply for map 
corrections on individual tax lots.  “Mapping-to-zero” to zero is the method that has been used 
up to now.    
 
The Planning Commission also recommends that the City refund any application fee if the 
resource area is determined to be zero.   
 
Section 50.16.035 Delineation of Resources   
Subsection (1)(a)(i) says that a stream or wetland itself cannot also be considered a tree grove, 
but the resource buffer may contain a tree grove.   The code does not explicitly allow or disallow 
using water resource buffer as part of a required tree grove; staff have interpreted this as being 
allowed, since the stream buffer may also protect trees, and if it were not counted as tree 
protection area, more lots would become totally encumbered.      
  
Subsection (1)(b) eliminates the “equivalent methodology” option for delineating wetlands; the 
City always uses the process proscribed by the US Army Corps of Engineers.   
 
Subsection (2) replaces “City Manager” with “Reviewing Authority,” because in the future 
delineations may be appealed.   
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50.16.055 RC District Protection Areas 
Subsection (3)(g) says the RCPA shall “consist of viable habitat” instead of “maintain viable 
habitat” because the word “maintain” seems to imply ongoing maintenance obligations.  The 
understanding has always been that the RCPA should have viable habitat in it when it is 
designated.   
 
50.16.060 RC District Development Standards 
Subsection (2) lists the allowed uses, updated according to the other changes. 
 
Subsection (3)(a)(i) says that driveways should be 5 feet from RCPA boundaries to protect tree 
roots, unless there is no other practicable method to access areas served by the driveway.  This 
essentially restates another code section, but it is renumbered here.  It also clarifies that the 
driveway may pass through an RCPA on one property to serve the buildable area of an adjacent 
property.  (The old text suggested the buildable area had to be on the same lot as the driveway, 
and could not be an easement serving an adjacent lot, apparently an error.)     

  
Subsections (3)(a)(ii) (B) and (C) set the same standard for public streets, bus stops, and lake 
trams as for driveways—they can be located in the RCPA when there is no other practicable 
access method.  Staff already reviews trams as similar to driveways and transit-related project as 
similar to streets.   
 
Subsection (3)(a)(ii)(D) specifically allows regional trails in the RCPA.  This supports the Trails 
and Pathways Master Plan already adopted by the City, and recognizes that some trails (e.g. the 
Willamette River Greenway) serve both recreational and transportation purposes.    
 
Subsection (3)(a)(iii)(A) changed to make consistent use of the word “street” (as opposed to 
“roadway,” or “private street.”)  

 
Subsection (3)(a)(iii)(D) clarifies that when a portion of the RCPA is developed as a street or 
driveway, additional land shall be set aside to maintain an equal area of protection.  The code has 
been applied this way, but the current wording is difficult.   
 
Subsection (3)(b) eliminates reference to driveways (addressed in a prior subsection as a kind of 
“private street.”).   

 
Subsection (3)(c) allows a vertical addition to a structure already located in a resource area when 
the structure maintains its existing footprint and complies with other applicable development 
codes (e.g. height limits and setbacks).  This change also acknowledges that if a structure already 
exists, making it taller will not have a significant additional environmental impact, and is often 
environmentally preferable to demolition.    

 
Subsection (3)(d) allows temporary construction activities around existing structures, as for tools 
and scaffolding required to make repairs.    

 
Subsection (3)(e) defines wildlife-friendly fences as being a fence that is 4 feet tall or less with 
one foot of clearance at the bottom, or any other design approved by the reviewing authority.   
 
Subsection (3)(f) references a new Lake Oswego Master Plant List that will include native plants 
and invasive plants.  The code now contains references to three plant lists (Native Plant List, 
Restoration Plant List, and Nuisance Plant List) and the multiple references are confusing.   
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Subsection (3)(g) allows tunneling under a resource when no damage will result.   
 
Subsection (3)(g)(2) requires that drainage to the resource be altered only in ways that do not 
damage the resource area (e.g. do not drown protected trees).  This is implied by the current 
code, because surface water drainage is a utility; staff already reviews drainage plans.   

 
Subsection (3)(i) again consolidates references to the various plant lists.   
 
Section 50.16.065 Resource Protection (RP) District Environmental Review Standards; 
Applicability and Purpose 
The title of this section is corrected to refer to “Resource Protection” rather than “Resource 
Preservation.”  These terms were not used consistently in the original code.   

  
The first sentence of this section (no subsection) corrects a reference to itself as a “standard”; 
the purpose statement does not contain any standards.     

  
Section 50.16.070 RP District Buffer and Structure / Improvement Construction Setback 
Requirements 
Subsection (3) is reordered and renumbered for readability; the standards are not changed.   
 
Subsection (4) restates the existing requirement for a 10-foot construction setback.  This is not a 
new setback, but a consolidated list of buffers and setbacks created for ease of use.     
 
Section 50.16.075 RP District Development Standards 
Subsection (1) lists the uses addressed in the rest of the section this section; it must be edited to 
reflect the other changes.      
 
Subsections (2)(B), (C), and (E) clarify the plant lists.   
 
Subsection (2)(a)(ii) clarifies the situations where trees can be removed from a resource area: (a) 
when the tree is hazardous, (b) when the tree removal is part of an approved development 
project (e.g. trail, utility corridor), and (c) when the tree removal is part of a resource 
enhancement project (e.g. removing an invasive tree).  The section would also allow for a limited 
removal, e.g. removing most of the tree to eliminate a hazard, with a requirement to retain 
downed wood for habitat purposes.  These changes are all consistent with current practice, but 
are not stated clearly in the current code.   

 
Subsection (2)(a)(iii) allows tunneling under a resource if it does not damage the resource.  
Tunneling is already allowed, but not by-right; applicants are required to provide an analysis of 
other options, which is probably unnecessary.   
 
Subsection (2)(a)(iv) proposes the same changes as the RC standards, to clarify the situations 
when driveways and streets are necessarily located in resource areas, and allowing regional trails 
in resource areas.   
 
Subsection (2)(a)(v)(A)(1) removes the word “new” from the requirement that “new structures, 
parking areas, active use recreational facilities, streets and driveways shall be set back at least 10 
feet from an RP district buffer.”  This means that both new and remodeled structures should be 
set back 10 feet; this is consistent with current code interpretation that because a 10-foot 
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construction setback is required, primary structures within 10 feet of the resource buffer are 
nonconforming.   
 
Subsection (2)(a)(v)(A)(2) clarifies that lights are a structure that should be set back 3 feet from 
the resource buffer; this is staff’s current interpretation of the code section, which already says 
that accessory structures should not be constructed within 3 feet of the RP district buffer.   

 
Subsection (2)(a)(v)(C) says that “exterior lights shall be hooded and positioned so that light 
does not shine directly into the RP District”; this addition would clarify that in addition to not 
belong located in the RP district or buffer, they should not be directed to shine into the district 
from outside.    During Commission deliberation, there was some question as to whether this 
section was redundant with section (A)(2), above.  This section is different from section (A)(2) 
because (A)(2) addresses the location of structures, while this addresses where light may be 
directed. 
 
Subsection (2)(a)(v)(D) implements standards for wildlife-friendly fences in RP (water resource) 
areas, as discussed above for protected tree groves.  It also prohibits fences that are actually 
within wetlands and small streams.     

 
Subsection (2)(a)(vi) clarifies standards for resource enhancement projects: they may enhance the 
buffer rather than the resource area itself, they may not cause permanent degradation (but may 
cause temporary degradation, such as a temporary access road), and they must result in some 
improvement to the resource or buffer.  They must use plants from the City’s approved plant 
list.  These are all consistent with current practice in review of resource enhancement 
applications.     
 
Subsection (3) specifically prohibits lot line adjustments that create lots totally encumbered by 
resource.  Presently, lot divisions that create totally encumbered lots are prohibited, but lot line 
adjustments that create encumbered lots are technically not prohibited.  This subsection also 
clarifies that new lots may be created if they take access over an existing road or driveway that is 
located within a resource area.   

 
Section 50.16.090 Special Standards for the Oswego Canal 
Subsection (4) clarifies references to (1)(d), which is proposed to be changed, and replaces 
references to “City Manager” with “Reviewing Authority” because the decision may delegate be 
appealed.  Changes here also clarify that exempt (maintenance) activities such as debris removal 
do not require mitigation.       
 
 

 Section 50.16.095 Construction Standards 
50.16.095 no subsection: changes reference from “City Engineer” to “City Manager” for review 
of construction plans.  City Manager may delegate this job to the City Engineer or another staff 
person.  This same section restates situations where a construction plan is required, including 
situations where the development is otherwise exempt. 
 
Subsection (1) adds RP district buffer to list of areas that should be protected during 
construction (this omission was apparently unintentional).   

 
Subsection (1)(a) increases the height of required resource protection fences to 6 feet, to match 
requirements for tree protection fences (this inconsistency was apparently unintentional).   
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Subsection (1)(b) provides for “alternative methods” of resource protection when a fence is 
impractical or unnecessary.  The alternative methods are not specified but could include actions 
such as substituting an erosion control fence for a metal fence. 
 
Subsection (6) clarifies that no “permanent” draining is allowed, but that streams or wetlands 
may be temporarily de-watered during construction.   
 
Subsection (7) requires that surface water runoff be managed to prevent adverse impacts to RP 
districts, i.e. development should not cause wetlands to dry up, or erode streams with excessive 
flows.   
 
Section 50.16.105 Progressive Mitigation Steps Required 
No subsection: adds the RP resource buffer to the list of areas where development requires 
mitigation; its omission was apparently unintentional.  
 
Section 50.16.110 Mitigation Requirements 
Subsection (1)(a) states that mitigation required due to violation of City Code may also require 
mitigation and a maintenance and monitoring plan.   
 
Subsection (1)(b) states that the maintenance and monitoring plan should include a timeline and 
measurable goals.   

 
Improved Graphics 
Administration of the code depends upon the application of diagrams that show where resources are 
located and how their boundaries are determined.  Changes are intended to provide more realistic 
pictures and descriptive text to make the diagrams more understandable, and to clarify situations with 
steep slopes, artificial fill, and culverts.  Changes would also amend administration of the atlas so that it 
would show not only streams, wetlands, and tree groves, but also the required buffers around streams 
and wetlands, in order to give a more realistic impression of the area affected by the code.  The specific 
changes are: 
  
 Section 50.02.005  Definitions 

The definition of “stream corridor” is revised to more accurately describe the graphics provided.  
The definition includes a reference to the graphics.       

 
Section 50.16.005 Overview 
Subsections (2) and (3) require that City atlases show not only the resource but also the RP 
buffer areas, since development is restricted in RP buffer areas.  This adjustment would not 
change the methodology for calculating the buffer, it would only allow the buffer to be shown in 
the atlas, so that landowners could better understand where regulations apply.   

 
Section 50.16.035 Delineation of Resources   
Subsection (3) repeats the requirement that atlases show the resource buffer as well as the 
resource.   

 
Appendix 50.16 B Delineating Stream Corridors 
This section illustrates how stream corridors are delineated in the City.  The only substantive 
changes are to:  

  



a) Define a “steep slope” as a slope of 25% or greater; the code refers to “steep slopes” but 
there is no numeric standard; 

b) Measure the top of bank from the edge of fill rather than estimating the pre-fill 
boundary, since determining a past condition is difficult and often seems subjective; and  

c) Define the top of bank of a stream at a culvert, because no method is currently provided. 
 
The old and new diagrams are shown below and on the following pages.   
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Fig. 1 (above): NEW diagram illustrating 50.16.035(a)(i) “Delineation of resource.”   



 
 
 

Fig. 2 (above): NEW diagram showing stream corridor boundary for small flatland stream. 

Fig. 3 (above): OLD diagram showing stream corridor boundary for small flatland stream.   
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Fig. 4 (above): NEW diagram showing stream corridor boundary for wide flatland stream.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Fig. 5 (above): OLD diagram showing stream corridor boundary for wide flatland streams.   
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Fig. 6 (above): NEW diagram showing stream corridor boundary for stream with wetlands.      
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Fig. 7 (above): OLD diagram showing stream corridor boundary for stream with wetlands.     
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Fig. 8 (above): NEW diagram showing stream corridor boundary for stream in ravine.     

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Fig. 9 (above): OLD diagram showing stream corridor boundary for stream in ravine.     
 
 



Supplemental Staff Report for Continued Planning Commission Public Hearing Dec. 2, 2008 – LU 08-0051  
 Page 13 of 18 
 

Fig. 10 (above): NEW diagram showing stream corridor boundary for sites with varied terrain.       

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Fig. 11 (above): OLD diagram showing stream corridor boundary for varied terrain.         
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Buffer extends over existing structures 

Fig 12 (above) and Fig. 13 (below) These two NEW diagrams show buffers on culvers.  They do not 
replace old diagrams.   
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Simplification of the review process   
The City’s code now sets a high standard, requiring review of all land disturbance within a resource area.  
This means that projects which would be exempt from review in another district – repair of existing 
structures, pathways, plantings to improve water quality – require review in a formal land-use process 
when they take place in or near designated sensitive lands.  Staff and landowners generally find the 
review process burdensome for very small projects.  In these cases, the review often does not provide 
much environmental benefit.  Taken together, this group of changes eliminates formal review of very 
small projects, and simply requires landowners to use best practices.  With these changes, the City would 
continue to provide information and code enforcement to ensure that best practices were employed.  
The following specific changes are proposed:    

 
Section 50.16.015 Applicability 
Subsection (2)(a) modifies the standard for environmental review so that it is triggered by 
“development” rather than “land disturbance.”  Land disturbance is not defined in the code, but 
has been interpreted to mean literally any action that scratches the surface of the earth.  
Development is defined in the code as “Any man-made change to improved or unimproved real 
property, including, but not limited to, construction, installation or alteration of a building or 
other structure, change of use, land division, establishment or termination of a right of access, 
storage on the land, grading, clearing, removal or placement of soil, paving, dredging, filling, 
excavation, drilling or removal of trees.”  While this is still includes a broad array of activities, it 
is a more reasonable and well-understood trigger for review than “land disturbance.”   

 
Section 50.16.015 Applicability 
Subsection (3)(c) creates an exception to review requirements so that development (as defined 
above) that does not create any new structures or permanently remove any native vegetation 
does not require environmental review; e.g. replacement of an existing deck or planting a tree. 
This has previously been allowed as “normal maintenance” for structures like a deck, but 
projects like tree-planting technically still require review.     

  
Section 50.16.030 Environmental Review 
This section is added to set standards for small projects that are “development” and that do 
trigger the applicability standards above but that would be exempt if they did not take place in 
sensitive lands (e.g. a trail that will permanently remove some plants).   These developments 
would still not require a formal delineation application, but would still need comply with the 
following standards (and be subject to citation if not).  Specifically: 
 
Subsection (1) says that the section applies to “exempt development,” which is defined in Lake 
Oswego Code section 50.79.005 as: 
  

1.    Landscaping or landscape alterations, unless such landscaping or alterations 
would modify or violate a condition of approval of a prior permit.  In such 
instance, the permit shall be processed as a modification of the prior permit. 
2.    Normal or emergency repair or maintenance of public or private buildings, 
structures, landscaping or utilities. 
3.    Construction of a structure that does not require a building permit. 
4.    Interior remodeling which does not change a structure's occupancy 
classification or change the structure to a use that does not qualify as a permitted 
use in the zone. 
5.    Exterior remodeling of a structure that does not require a building permit. 
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6.    Street vacations. 
7.    Temporary structures and uses listed in LOC 50.14.010 or which are for 
relief of victims of disaster or in an emergency. 

 
Subsection (1) (i) says that the projects now exempt from review must still meet the 
development standards for the district, e.g. this exception cannot be used to permit a 
development that is prohibited elsewhere in the code.  The Commission discussed whether 
additions above an existing structure that is cantilevered (e.g., enclosing an existing deck) would 
fall under this provision.  However, this type of development would not be “exempt” under the 
current code, so this section would not apply.    

 
Subsection (1)(ii) says that the projects must comply with construction standards, e.g. erosion 
control standards. 

 
Subsection (1)(iii) says the projects must still avoid and minimize impacts to the resources area.   

 
Subsection (1)(iv) says that the applicant must still provide mitigation if impacts are anticipated.   

 
Subsection (2) restates that the standards outlined in the rest of the code still apply to all 
development that does not meet the definition of “exempt development.”   

   
Section 50.16.035 Delineation of Resources   
Subsection (4)(b) eliminates the requirement for resource delineation for projects that consist 
solely of resource enhancement, landscaping, or tree removal that is compatible with resource 
protection.   Professional delineation and surveying are costly, and requiring delineation 
discourages private landowners from carrying out resource enhancement projects, which by 
definition create a public benefit.     
 
Section 50.16.075 RP District Development Standards 
Subsection (2)(a)(viii) specifically allows signs and kiosks as accessory uses to roads, trails and 
public facilities.  This change recognizes that while signs are technically “development,” 
directional and interpretative signs are normal and desirable adjacent roads and trails, and should 
be allowed where roads and trails are allowed.  This section does not exempt any signs from the 
Sign Code, and it says signs/kiosks with a footprint greater than 12 square feet must be reviewed 
separately.   

 
The criteria and findings for these recommendations are contained in the original staff report for LU 08-
0051, dated September 9th, 2008.   
 
Temporary Suspension of 50.16.040 “Modification of Dimensional Standards” 
In reviewing the Sensitive Lands chapter of the Development Code, the Commission noted that section 
50.16.040 allows the modification of setbacks when the change allows a development to be located 
farther from a resource, and better protects the resource.  Other effects of setback modification, such as 
impact to adjacent property, are not reviewed.  The Commission finds that this subsection may lead to 
undesirable impacts on surrounding properties.  The Commission is developing recommendations for 
modifications to 50.16.040 that will weigh neighborhood impacts.  The recommendations are not now 
complete, but the Commission expects them to be complete within 180 days.  The Commission 
recommends that the application of 50.16.040 be suspended for 180 days.  During this time, landowners 
who need to modify setbacks in order to accommodate development can apply for a variance, and the 
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City can ameliorate impacts to surrounding properties through LOC 50.79.040, the general conditioning 
authority.   
 
These are all the changes recommended for adoption at this time.   
 
ISSUES FOR FURTHER COMMISSION DISCUSSION 
 
All proposed changes related to required removal of invasive species have been deferred to allow a fuller 
discussion of the impacts of vegetation removal, and of how invasive plant eradication could be most 
effectively encouraged or required.   
 
The modification to 50.16.060 “RC District Development Standards” subsection (3)(a)(ii) (A) that 
would have allowed access through resource areas “for connection to or between other streets and 
public rights-of-way,” was deferred for further discussion; the Commission wanted more information on 
what streets might be constructed.  Similarly, modifications to 50.16.075 “RP District Development 
Standards” subsection (2)(a)(iv) that reference connections “through or between streets” was deferred.   
 
The modification to 50.16.060 “RC District Development Standards” subsection (3)(a)(iii)(B) requiring 
shared driveways was deferred so that the Commission could give additional consideration to the 
impacts of shared driveways on neighbor relationships.    
 
In order to give more time for public input, the Commission also postponed discussion of modifications 
intended to strengthen protections to sensitive lands and of new regulations that should apply to 
properties along the Willamette and Tualatin Rivers.  A public forum on these issues is scheduled for 
Saturday, January 24th, 2009.   
 
Finally, the Commission discussed the issue of development on totally encumbered lots and provided 
guidance to staff.  In January, staff will return with refined proposals for the review of development on 
highly constrained sites. 
 
RECOMMENDATION 
Recommend the proposed changes for adoption by the City Council.   
 
EXHIBIT 
 

A-2  Ordinance 2527, includes  
  Attachment A – Findings and Conclusions 
  Attachment B – Code text [annotated] 
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DRAFT- Sensitive Lands Code Change 
ORDINANCE NO 2527 

 
 

AN ORDINANCE OF THE LAKE OSWEGO CITY COUNCIL MAKING 
AMENDMENTS TO PORTIONS OF THE LAKE OSWEGO CODE, ARTICLE 
50.16  (SENSITIVE LANDS OVERLAY DISTRICT), FOR THE PURPOSE OF 
CLARIFYING, CORRECTING, AND MODIFYING VARIOUS PROVISIONS; 
AND ADOPTING FINDINGS.  (LU 08-0051) 
 
WHEREAS, through the application of the Community Development Code and related 
code provisions, the public and Planning Division staff have found that Article 50.16 
(Sensitive Lands Overlay District of the Lake Oswego Code) could be improved by 
correcting the inconsistent use of terms, clarifying the review process, adding text and 
graphics consistent with past interpretations, and improving resource protections related 
to specific development practices; and,  
 
WHEREAS, changes are required to Article 50.16 in order to comply with Metro Title 3 
and Metro Title 13; and,  
 
WHEREAS, a notice of public hearing for consideration of this ordinance was duly given 
in the manner required by law; and,  
 
WHEREAS, a public hearing was held before the Planning Commission on September 
22, 2008, to consider and make recommendations to amend LOC Article 50.16; and,   
 
WHEREAS, the Planning Commission finds that that LOC 50.16.040 should be modified 
to address the impacts of setback modifications on surrounding property; and,  
 
WHEREAS, the Planning Commission intends to propose modifications to 50.16.040 
within the next 180 days; and,   
 
WHEREAS, a public hearing was held before the Lake Oswego City Council on 
____________ 2009, to review the Planning Commission’s recommendation to amend 
LOC Article 50.16; and,  
 
NOW THEREFORE, The City of Lake Oswego ordains as follows: 

Section 1.  Adoption of Findings and Conclusions:  The City Council hereby adopts the 
Findings and Conclusions (LU 08-0051) attached as Attachment “A.” 
 
Section 2.  Code Amendments:  The Lake Oswego Code is hereby amended by deleting the 
text shown by strike out and adding new text shown in underline as set forth in Attachment 
“B”. 
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Section 3.  Suspension of LOC 50.16.040; Sunset Provision.  LOC 50.16.040 is hereby 
suspended upon the effective date of this Ordinance; provided however this suspension of 
LOC 50.16.040 shall be terminated 180 days from the effective date of this Ordinance and 
LOC 50.16.040, as presently codified, shall be revived 180 days from the effective date of 
this Ordinance, unless prior to 180 days from the effective date of this Ordinance the City 
Council adopts an ordinance that amends the present text of LOC 50.16.040 or declares that 
this provision reviving LOC 50.16.040 is repealed.   
 
Section 4.  Severability.  The provisions of this ordinance are severable.  If any portion of 
this ordinance is for any reason held invalid, such decision shall not affect the validity of the 
remaining portions of this ordinance. 
 
Section 5.  Adoption of Findings and Conclusions:  The City Council hereby adopts the 
findings of facts and conclusions set forth in the attached findings in support of these 
ordinance amendments. 

Section 6.  Effective Date of the Ordinance Amendments:  Pursuant to Lake Oswego 
City Charter, Section 34, this ordinance shall be effective on the 30th day after its 
enactment. 
 
Section 6.  Mailing Copies of this Ordinance.   
 
Within 30 days following the date of adoption:  

 a. The City Recorder is hereby directed to mail a copy of this ordinance to all 
persons and governmental entities that appeared at the public hearing and requested a 
copy of the ordinance following adoption. 
  

Read by title only and enacted at the regular meeting of the City Council of the City of 
Lake Oswego held on _______________day of _________________, 2009. 

 

AYES: 

NOES: 

ABSTAIN: 

EXCUSED: 

______________________________________ 

Jack D. Hoffman, Mayor 

Dated:________________________________ 
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ATTEST: 

______________________________________ 

Robyn Christie, City Recorder 

 

APPROVED AS TO FORM:  

 

____________________________________ 

David D. Powell, City Attorney 
 
 
 



 



LU 08-0051 / ORDINANCE 2527 
DECEMBER 2, 2008 
 
 

PLANNING COMMISSION FINDINGS AND CONCLUSIONS 
 
Applicable Regulations 
 
 A. City of Lake Oswego Comprehensive Plan: 
 
  Goal 1  Citizen Involvement, Policies 1 and 5 

Goal 2 Land Use Planning, Section 1, Policies 4, 7, 9, and 23 
Goal 5 Open Spaces, Scenic and Historic Areas and Natural Resources, Section 

1, Policies 1, 2, 3, 4, and 6; Section 2, Policies 1,2,3,9, and 14; Section 3, 
Policies 1,3,5,6,7,8, and 9; Section 4, Policies 1,3,4,7,8,9,10,11,12, and13; 
Section 5, Policies 1,4,5,6,7, and 9 

Goal 6 Air, Water, and Land Resources, Section 1, Policy 3; Section 2, Policies 3 
and 9 

 
 B. City of Lake Oswego Community Development Code: 
 
  LOC 50.75.005 Legislative Decision Defined. 
  LOC 50.75.010 Criteria for Legislative Decision 
  LOC 50.75.015 Required Notice to DLCD 
  LOC 50.75.020 Planning Commission Recommendation Required 
  LOC 50.75.025  City Council Review and Decision 
 

C. Statewide Planning Goal or Administrative Rule adopted pursuant to ORS Chapter 197 
 

  Goal 1  Citizen Involvement 
  Goal 2 Land Use Planning 
  Goal 5 Open Spaces, Scenic and Historic Areas and Natural Resources 
  Goal 6 Air, Water, and Land Resources 
 
Findings 

 
A. Background and Discussion: 

 
Background and discussion of changes is provided in the December 2, 2008 Supplemental Staff 
Report (main body of this document).   
 
B. Compliance With Criteria for Approval: 
 
LOC 50.75.050 defines a legislative decision, and LOC 50.75.010 indicates that such a decision 
is made at the discretion of the City Council.  However, the decision must:   
 
 1. Comply with any applicable state law; 
 

There are no other known applicable state laws to review under this criterion. 
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2. Comply with any applicable Statewide Planning Goal or Administrative Rule adopted 
pursuant to ORS Chapter 197; and  
 

 Statewide Planning Goal 1, Citizen Involvement 
 

This Goal requires jurisdictions to develop a citizen involvement program that provides 
opportunities meaningful public involvement in all phases of the planning process.  The City’s 
acknowledged Comprehensive Plan and Community Development Code contain all necessary 
elements of a citizen involvement program.  All the notification measures and opportunities for 
input specified in these documents were provided during this process.  The City also followed 
the procedures required by ORS 227.186 (Ballot Measure 56) for notification of the owners of 
property proposed to be directly affected by the changes.  As the proposed amendments may 
potentially affect properties owners throughout the City, this notice was sent citywide.  Two 
informational open houses were held to share information about proposed updates and to 
answer questions from the public.  Public hearings were held before the Planning Commission 
and will be held by the City Council.   The process followed for this amendment is thus in 
compliance with Statewide Planning Goal 1. 

 
 Statewide Planning Goal 2, Land Use Planning 
 

This Goal requires jurisdictions to develop a land use planning process and policy framework as 
a basis for decisions and actions related to the use of the land, and to assure an adequate factual 
basis for these decisions and actions.  This application provides the required information and 
responses to the applicable standards for a Community Development Code text amendment; 
therefore, it  is consistent with Statewide Planning Goal 2.   

  
 Statewide Planning Goal 5, Natural Resources, Scenic and Historic Areas, and Open Spaces. 
 

This Goal requires jurisdictions to protect natural resources and conserve scenic and historic 
areas and open spaces.  The State of Oregon adopted Administrative Rules for compliance with 
Goal 5 in 1996 (OAR 660-023).  In response, the City implemented an extensive resource 
inventory process, Energy-Environment-Social-Economic (ESEE) assessment, and conflicting 
use analysis in conformance with those rules.  In 1998, the City adopted its current Sensitive 
Lands Code to protect Goal 5 resources and resolve conflicting uses.  The City’s program was 
acknowledged by the DLCD as meeting Goal 5 administrative requirements.   
 
Oregon’s Goal 5 rules (OAR 660-023-0080) require jurisdictions within Metro to comply not 
only with State administrative rules, but also with Metro’s acknowledged Functional Plan 
requirements.  In 2006, Metro adopted Functional Plan Title 13 “Nature in Neighborhoods” to 
partially implement Goal 5 for the Metro area. The City of Lake Oswego is now developing a 
package of code changes, map amendments, City practices and voluntary programs that will 
enable the City to comply with Metro’s Title 13.  The changes here have been proposed in 
conformance with “Nature in Neighborhoods’; the City anticipates that Metro will acknowledge 
the City’s program in 2009.  The proposed changes strengthen the City’s existing Goal 5 
program to protect natural resources.  These changes will therefore be consistent with Statewide 
Planning Goal 5.   
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 Statewide Planning Goal 6, Air, Water, and Land Resources Quality 
 

This goal requires jurisdictions to maintain and improve the quality of air, water and land 
resources.  The state has not so far adopted administrative rules for implementation of Goal 6.  
However, Metro has adopted a Functional Plan element (Title 3) that implements Goal 6,  and 
Lake Oswego must comply with this Title.  Lake Oswego is presently pursuing a program of 
map and code changes to bring the City into compliance with Title 3, along with Title 13.  
Following adoption of these code changes, the City will ask Metro to acknowledge our Title 3 / 
Goal 6 compliance plan at the same time as our Title 13 / Goal 5 plan.  These proposed code 
changes also strengthen the resource protections embodied in the City’s existing acknowledged 
Plan. Therefore, these changes will also be consistent with Statewide Planning Goal 6.   

  
3. In the case of a legislative amendment to the Community Development Code, comply 
with any applicable provision of the Lake Oswego Comprehensive Plan.   

Goal 1, Citizen Involvement 
 
  Policies: 

1. Provide opportunities for citizen participation in preparing and revising local 
land use plans and ordinances. 

5. Seek citizen input through service organizations, interest groups and individuals, 
as well as through neighborhood organizations. 

 
Findings:  This application addresses the specific policies listed above.  
 
Pursuant to the requirements of a legislative process, announcements for the proposed 
Community Development Code text amendments have been provided to all 
neighborhood associations and to all property owners within the City.  The City hosted 
two informational Open Houses before the Public Hearings.  Public hearings were held 
before the Planning Commission and will be held by the City Council.  Citizens, interest 
groups, and neighborhood associations will have an opportunity to participate in the 
review of the proposed amendment during the City’s public hearing processes.  Notice 
has been provided consistent with City requirements.  Adequate opportunities have been 
made available for citizen involvement with regard to this application. 

 
Conclusion:  The application complies with Goal 1. 

 
Goal 2, Land Use Planning, Section 1, Land Use  
 
Policies 
 
4. Require land use regulations to: 

a. Ensure the provision of park and open space lands, and protection of natural 
resources; 

 … 
… 
7. Ensure that land use regulations have sufficient flexibility to allow developers and the 
City to propose measures to: 

a. Adapt development to unique and difficult site conditions; 
b. Preserve open space and natural resources; and, 
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… 
  … 

9. Require preservation of significant inventoried and identified natural resources as 
conditions of approval for all development. 
… 
23. Coordinate the development and amendment of City plans and actions related to 

land use with other county, state, Metro, federal agency and special district plans. 
 

Findings:  Policy 4 requires the protection of natural resources; the proposed changes 
generally strengthen and clarify these protections.  Policy 7 requires that land use 
regulations provide flexibility and preserve open space and natural resources; again the 
proposed changes seek to better implement this goal.  Policy 9 requires the preservation 
of significant resources, and the changes also seek to better implement this goal.  Policy 
23 was addressed under Goal 1, Citizen Involvement Policies 1 and 5, above.   

 
Conclusion:  The application complies with Goal 2. 

 
Goal 5, Open Spaces, Scenic and Historic Areas and Natural Resources:  
 
Section1, Fish and Wildlife Habitat: 
1. Preserve and restore natural resources and lands which are important to fish and 
wildlife habitat including: 

a. Wetlands, water bodies, stream corridors and associated vegetation; 
… 
c. Surface water and groundwater quality; 
d. Tree cover and understory vegetation, including downed trees and nesting 
snags; and, 
e. Upland areas, especially forested hillsides. 
 

2. Protect rare, threatened, and endangered fish and wildlife species and their associated 
habitats. 
 
3. Preserve and restore fish and wildlife habitat through: 

a. Land and habitat management practices on public and private lands; and, 
b. Providing linkages to various habitats for access and safe passage of wildlife to 
food, water, nesting and cover. 
 

4. Require developers to preserve and restore inventoried and identified fish and wildlife 
habitat through: 

a. Site design and development standards and construction methods; 
b. Preservation of habitat associated with floodways and floodplains and their 
meandering channels; 
c. Protection, restoration and buffering of wetlands, stream corridors, water 
bodies; and, 
d. Protection and restoration of upland habitat, especially forested hillsides. 

  … 
6. Preserve and restore native plant communities to provide wildlife food, cover and 
nesting opportunities. 
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Section 2, Vegetation:  
1. Protect, restore and maintain existing vegetation which has environmental, wildlife 
habitat and aesthetic qualities, including tree groves and forested hillsides and vegetation 
associated with wetlands, stream corridors and riparian areas. 
 
2. Protect, restore and maintain native plant communities, including identified threatened 
plant species. 
 
3. Require developers to maximize the preservation of trees and to maintain and enhance 
the cohesive quality of tree groves through: 

a. Site design and construction methods; and, 
b. Open space dedication of areas which contain these resources. 

… 
9. Allow innovative site and building design including the clustering of buildings to 
preserve trees and other vegetation. 
… 
14. The City shall emphasize protection rather than mitigation of the functions and 
values of vegetation. 
 
Section 3, Wetlands: 
1. Protect, maintain, enhance, and restore the natural functions and values of wetlands 
including enhancement of water quality, flood protection, fish and wildlife habitat, open 
space and natural areas. 

 … 
3. Enact and enforce standards and ordinances which regulate development, including 
filling and grading, within delineated wetlands, wetland buffer* areas and buffer edges. 
These regulations shall require: 

a. Preservation of the natural functions and values of wetlands; 
b. No net loss of the total inventoried area of wetlands within Lake Oswego; 
c. That wetlands which are designated as “distinctive natural areas,” are forested 
or which contain rare or endangered plant or animal species, shall have the 
highest level of protection; and, 
d. Preservation of wetlands, wetland buffer areas and buffer edges through 
dedication, deed restrictions, covenants and other means as a condition of 
development on properties containing such features. 
… 

5. Require the review of any development proposal that could impact a wetland with the 
appropriate local, state and federal agencies. 
 
6. Require all public and private development, including fill, removal and grading, 
proposed within or adjacent to wetlands to: 

a. Incorporate and maintain wetland features, functions and values in the project 
design, such as ponds, streams, marshes, wetland vegetation, and fish and wildlife 
habitat; 
b. Preserve non-invasive vegetation and provide and maintain buffer areas 
around wetlands; and, 
c. Prevent the placement of contaminants or discharge of water pollutants into 
wetlands or buffer areas. 
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7. Allow development density on parcels containing wetlands to be transferred to other 
portions of the development site when wetlands and the required buffer areas are 
permanently dedicated as open space. 
 
8. Allow innovative site and building design, including the clustering of buildings to 
preserve wetlands. 
 
9. The City shall emphasize protection rather than mitigation of the functions and values 
of wetlands. 
 
Section 4, Stream Corridors:  
 
1. Protect, maintain, enhance and restore the functions and values of stream corridors, 
including maintenance of water quality, storm and flood water conveyance, fish and 
wildlife habitat, open space and aesthetic values. 
… 
3. The City shall emphasize protection rather than mitigation of stream corridor 
functions and values. 
 
4. Enact and enforce standards and ordinances which regulate development, including 
filling and grading, within delineated stream corridors, stream corridor buffer* areas, and 
buffer edges. These regulations shall require: 

a. Preservation of the functions and values of stream corridors; 
b. No net loss of the total inventoried area of stream corridors within Lake 
Oswego; 
c. That stream corridors which are designated as “distinctive natural areas,” or 
which contain rare or endangered plant or animal species shall have the highest 
level of protection; and,  
d. Preservation of stream corridors, stream corridor buffer areas and buffer 
edges through dedication, deed restrictions, covenants and other means as a 
condition of development approval for properties containing such features. 

  … 
7. Require all development proposed within or adjacent to stream corridors to: 

a. Incorporate and maintain stream corridor features, functions and values in the 
project design such as stream banks, riparian vegetation, and fish and wildlife 
habitat; and, 
… 

8. Allow development density on parcels containing stream corridors to be transferred to 
other portions of the development site when stream corridors and the required buffer 
areas are permanently dedicated as open space. 
 
9. Allow innovative site and building design, including the clustering of buildings to 
preserve stream corridors. 
 
10. Prohibit diversion or impoundment of streams from their natural channels, except 
where: 

a. Diversion would return a stream to its original location; or, 
b. A stream channel occupies all or most of a legally created lot; or, 
c. An impoundment is designed to reduce flooding or improve water quality. 

 
11. Restore and enhance the environmental quality of streams. 
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12. Design and construct public works projects to preserve existing stream banks and 
adjacent riparian vegetation. 
 
13. The City shall emphasize protection rather than mitigation of the functions and 
values of stream corridors.   
 
Section 5, Sensitive Lands: 
 
1. Protect, enhance, maintain and restore the functions and values of existing and future 
wetlands, stream corridors, tree groves and other sensitive nature areas, such as: 

a. Water and air quality enhancement; 
b. Fish and wildlife habitat; 
c. Community identity benefits; 
d. Open space, passive recreation, and visual enjoyment; and, 
… 

… 
4. The City shall emphasize protection rather than mitigation of the functions and values 
of sensitive lands areas. 
5. Enact and maintain regulations and standards which require: 

a. Preservation of the functions and values of sensitive lands; 
b. No net loss in the quantity or volume of wetland or stream corridor functions 
or values when development is allowed within such resource, buffer or edge. 
Such development shall only be allowed after an alternatives analysis and a 
finding that a development cannot practicably be placed entirely outside of the 
resource and its buffer and edge areas; 
c. Preservation of the most significant resources (i.e. no loss of area, functions, 
or values); 
d. Protection of sensitive lands designated as RC or RP; 
e. Establishment and maintenance of buffer and edge areas; and, 
f. Establishment of wider buffer areas around the most significant sensitive 
lands. 
 

6. Allow development density on parcels containing sensitive lands overlay zones to be 
transferred to other portions of the development site. 

 
7. Allow innovative site and building design, including the clustering of buildings to 
preserve sensitive lands. 
… 
 
9. Require all development proposed within or adjacent to sensitive lands to: 

a. Incorporate and maintain sensitive lands resource features, functions 
and values in the project design; 
b. Preserve vegetation and provide and maintain buffer areas; 
c. Prevent the placement of contaminants or discharge of water 
pollutants or sediments into sensitive lands and their buffer areas; and, 

… 
 

Findings:  The current sensitive lands code implements all of the Comprehensive Plan 
Policies listed above.  The proposed code changes would also address these policies.  
The proposed changes would clarify and strengthen Code provisions that seek to protect 
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the functions and values of resources,  protect sensitive lands and their buffers, and 
require that landowners avoid, minimize, and mitigate for impacts to land forms, 
vegetation, and animals.  The proposed changes are part of the City’s effort to 
strengthen our acknowledged Statewide Land Use Goal 5 program and comply with 
Metro Title 13.   
 
Conclusion:  The proposed changes comply with Goal 5.   
 
Goal 6, Air, Water, and Land Resources: 

   
Section 1, Air Quality: 
… 
3. Preserve and enhance the City’s open space and natural resources to sustain their 
positive contribution to air quality. 

 
  Section 2, Water Quality:  

… 
3. Lake Oswego’s management of surface water shall: 

a. Restore, protect and enhance water quality and the physical and biological 
integrity of rivers, lakes and stream corridors and their associated environmental 
values including natural vegetation, fish and wildlife habitats; 
… 

… 
9. Restore the environmental functions and values of stream corridors as a means to 
enhance water quality. 

 
Findings:  The Sensitive Lands Code implements all of the Comprehensive Plan 
Policies listed above.  Proposed changes would clarify and strengthen the Code 
requirements that implement these Goals.  The proposed changes are also part of the 
City’s effort to strengthen our acknowledged Statewide Land Use Goal 6 program and 
comply with Metro Title 3.   
 
Conclusion:  The proposed changes comply with Goal 6.   

 
LOC 50.75.015  requires notice to the DLCD.   
   

Notice was provided to the DLCD more than 45 days prior to the date of the first 
evidentiary hearing.   

 
LOC 50.75.020 requires that the Planning Commission review and make recommendations on 
legislative amendments.   
 
  This report is provided in partial fulfillment of this requirement.   
  
 
Conclusion 
The proposed amendments are in compliance with City Comprehensive Plan policies, state laws, and 
statewide planning goals.   
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Ordinance 2527 
Attachment B 

 
As reviewed by the Planning Commission on 

November 24, 2008 
 

PROPOSED AMENDMENTS TO THE SENSITIVE LANDS 
PROVISIONS OF THE  

LAKE OSWEGO COMMUNITY DEVELOPMENT CODE 
(LOC CHAPTER 50) [ANNOTATED] 

 
General Notes:   
1. The general purposes of the update to the Sensitive Lands provisions is to: 
correct errors in text or reference; clarify text which has been found to be confusing, by 
codifying the Planning Division’s interpretation; resolve conflicts between code sections; 
simplify code provisions; and Comply with Metro’s Title 3 and Title 13 requirements.  
Although this update continues the 2002 reorganization purpose of “streamlining and 
clarifying”, it also contains proposed amendments which are substantive. 
2. Commentary has been included following most of the proposed amendments.  
This commentary, marked with yellow highlight and indented following the code section 
or subsection proposed for amendment, is intended as a brief summary of the reasons 
underlying the proposed amendment.  It was prepared during the editing process.  It is 
intended to be helpful, but was not scrutinized to the same degree as the proposed 
amendments. 

 

ATTACHMENT B 
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Article 50.02   
DEFINITIONS 

 
Section 50.02.005  Definitions 
 
Stream, Perennial: a stream or part of a stream that flows continuously above ground during 
years of average or near-average rainfall, as a result of ground-water discharge or surface runoff.   
 

This definition is added due to the amendments to the Sensitive Lands Article and the use 
of this term in that Article. 

 
Stream Corridor.  A stream corridor is an area of land that includes both a stream and the area 
ten feet on either side of the centerline of the stream and any area beyond ten feet that includes a 
set of natural features generally associated with the stream.  See Appendix 50.16.035-A.   These 
natural features include, stream channels, flood plains, wetlands, riparian vegetation, associated 
vegetation, steep slopes, and habitat features.  A stream corridor generally includes the following: 
 

This amendment states in text what is illustrated in Appendix 50.16-B, Figure A -- that 
the minimum width of the stream corridor is 20 feet (10 feet on either side of the 
centerline of the stream), but may be wider to include the associated stream vegetation 
and slopes.  Appendix 50.16.035-A illustrates the manner of establishing the stream 
corridor.   
 
The term “top of bank” has previously been used to describe the stream corridor, but this 
term is sometimes confusing, because the edge of the resource may be beyond the 
topographic break.  The more correct “stream corridor boundary” therefore replaces “top 
of bank” for clarity.       

 
Article 50.16   

SENSITIVE LANDS OVERLAY DISTRICTS 
 
Section 50.16.005  Overview 
 1.  Purpose.  LOC Article 50.16 creates the Resource Protection (RP) and Resource 
Conservation (RC) District overlay districts to: protect environmentally sensitive natural resources 
such as wetlands, stream corridors, and tree groves  

(a) protect wildlife habitat  
(b) protect and improve water quality  
(c) control and prevent water pollution for the protection of public health and safety 
(d) comply with federal laws including the Clean Water Act and the Endangered Species 
Act 
(e) comply with State Land Use Goal 5  
(f) comply with Metro’s Urban Growth Management Functional Plan.  

 12. Comprehensive Plan and Zoning Map:  The overlay districts and their associated buffers 
shall be designated on the Comprehensive Plan Map and Zoning Map.  The purpose of these maps 
is to give a general overview as to the location of the districts and the associated buffers and is not 
intended to show the precise location of the district boundaries.   
 23. Sensitive Land Atlas:  The boundaries of the districts and their associated buffers shall be 
shown on individual property maps at a scale of 1:200 300 in the Sensitive Lands (SL) Atlas.  The 
SL Atlas is intended to govern the applicability of LOC Article 50.16 pursuant to LOC 50.16.015.  
The SL Atlas shall be adopted as part of the City’s Comprehensive Plan and Zoning Maps. 
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The Code does not presently identify water quality as a primary function of the Sensitive 
Lands Article; however, water quality is the purpose of Goal 5.   
 
Sensitive Lands are now shown on the SL Atlas and Zoning maps without the buffer.  
However, development is regulated within the buffer. This change requires that the 
resource buffer be shown on City atlases to provide more information to citizens about the 
area where development may be restricted.  This does not change the way buffers are 
applied or regulated.   

 
The scale of the maps is corrected to 1:300, rather than 1:200. 

 
Section 50.16.015  Applicability  
 1. This Article applies to all lands designated as RP or RC on the Sensitive Lands Map and 
Atlas.   
 2. Sensitive Lands Development Review Required. 
  a. Development that would result in any land disturbance within: 
 

The trigger for applicability is returned to “development” rather than a limited form of 
development, i.e., land disturbance, because it is consistent with the original LODS 3 and 
4 thresholds.  (It was changed to “land disturbance” but there was no legislative history as 
to why the change from “development” to “land disturbance.”)  Development is permitted 
above existing structures, so long as there is no impact upon the vegetation (see exception 
3(c)) below.  This issue was previously addressed in the Debar Formal Interpretation. 

 
   i.  The RP District, or the area adjacent the District that would form the District 
Buffer the RP or RC District, or within 35 feet of the RP District boundary;   
 

Buffers vary from 25-30 feet and could be changed in the future, so the recommendation 
is to reference the buffer and not a specific distance. 

 
   ii. The RC District or within 5 feet of the RC District boundary ; or  
   iii. The construction setbacks established by LOC 50.16.075(4) 
(as the boundaries are shown on maps in the Sensitive Lands Atlas), shall be subject to the 
standards and criteria identified in LOC 50.16.030. 
 
 

The review area surrounding an RP District is expanded to include all the area that might 
be regulated as part of the stream corridor buffer.  LOC 50.16.070 and 50.16.075(2)(A)(v).  
The 5 foot review buffer for the RC District is created because of the 5 foot construction 
buffer to protect tree roots, already established under LOC 50.16.060(3)(b).  Finally, 
reference to the RP construction buffer is added, so that any construction outside of the 
buffer but within the construction setback is also applicable to this Article.  This 
amendment merely groups, in one place, all of the areas protected under this Article. 

 
  bb. Land divisions, lot line adjustments, mitigation proposals, and adjustments of a 
District Boundary shall be subject to the standards and criteria identified in LOC 50.16.030. 
 
   cc. To the degree that any requirement of LOC Article 50.16 conflicts with a requirement 
of the underlying zone, Article 50.16 shall prevail. 
 
 3. Exception:  The provisions in LOC Article 50.16 shall not apply to: 
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  a. A resource located within the boundaries of a partition, subdivision, Planned 
Development, or lot line adjustment, approved prior to August 21, 1997 if: 
   i. The resource was identified and protected pursuant to regulations in effect at the 
time of approval; and the “regulations in effect at the time of approval” would not include tree 
groves, because LOC 3 and 4 did not relate to tree groves.   
   ii. The proposed development is in compliance with the conditions protecting the 
resource imposed at the time of approval.  Any modification of the prior approved partition, 
subdivision, or planned development that would impact or modify any protection measures 
imposed at the time of original approval shall be subject to the standards and criteria of this 
Article. 
  b. Resource restoration required as a result of violation of this Article or pursuant to 
settlement of a potential enforcement action by the City Manager, subject to City Manager 
approval of the restoration plan and procedures, and compliance with the Construction Standards 
set forth in LOC 50.16.095. 
  c. Development that meets all of the following criteria: 

i. The development does not result in any new permanent structure or development 
within the RP or RC District, or its associated buffer, except the replacement or 
vertical expansion of an existing non-conforming structure, within the footprint of the 
non-conforming structure; and 
ii. The development does not remove any vegetation designated as native vegetation 
in the Lake Oswego Plants List; and  
iii. All replacement vegetation used is listed as “native vegetation” in the Lake 
Oswego Plants List. 

 
Staff Comment: The purpose of this amendment is to allow development 
which doesn’t result in new structures (replacement of non-conforming 
structures are permitted, i.e., patio, deck), there is no removal of native 
vegetation, and any replacement vegetation is from the native plant list within 
the City’s Plants List. 

 
 4. Wetlands, stream corridors, and tree groves that are not contained within a RP or RC 
District shall not be subject to the regulations of this Article.  However, an application for 
development that impacts a stream corridor or wetland may still be subject to state or federal 
wetland or stream regulations.  Notice of such applications will be sent to the Division of State 
Lands (DSL) or the Army Corp. of Engineers. 
 5. In addition to the notification required for the particular development by LOC Articles 
50.80 - 50.82, the City shall notify the Oregon Division of State Lands and the Army Corp. of 
Engineers upon receipt of a complete application for development, change or intensification of use 
within an RP District that impacts a wetland or stream corridor. 
 6. Mitigation Required for Violation.  If development occurs in violation of this Article, the 
violator shall not only be subject to any and all enforcement and penalties that can be brought or 
imposed for violation of this Code, ; he or she shall be responsible for mitigating any damage 
caused by the violation to a protected resource pursuant to LOC 50.16.100 to 50.16.110. 
 
Section 50.16.020  Criteria for Designating Property Within An Overlay District  
 1. Goal 5 Analysis Required.  In order to include an individual property, a portion of a 
property, or a group of properties within an RP or RC Overlay District, the reviewing body shall 
find that the resource on the site or sites has been ranked and evaluated through an Economic, 
Social, Environmental, and Energy  (ESEE) Process analysis Analysis in compliance with 
Statewide Land Use Planning Goal 5 and merits a Resource Protection (RP) and/or Resource 
Conservation (RC) designation. 
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This spells out the acronym ESEE for clarity.  The term is defined in LOC 50.02.005: 

 
 ESEE Process Analysis.  The Economic, Social, Environmental, and Energy 
Analysis required under Statewide Land Use Planning Goal 5.  The purpose of the 
ESEE analysis is to balance the relative value of an inventoried natural resource 
against conflicting uses and thereby determine an appropriate level of protection 
through land use regulations.  The ESEE Analysis that formed the factual basis for 
the Sensitive Lands Program (LOC Article 50.16) and was used initially to designate 
properties for protection under the program is the Lake Oswego Resource Areas 
Report and ESEE Analysis, dated April 1, 1997, as revised on July 15, 1997. 

 
 
 2. Procedure.  An RP or RC designation may be imposed, modified or removed pursuant to 
either a City or area-wide Goal 5 analysis or a Goal 5 analysis of a single property or small number 
of individual properties.  The A group of properties shall be processed as a legislative 
Comprehensive Plan Map and Zoning Map amendment pursuant to LOC Chapter 50.75.005 (1), 
and formerA single property the latter shall be processed as a quasi-judicial Comprehensive Plan 
Map and Zoning Map amendment pursuant to LOC 50.75.005 (2). 
 
  “Former” and “later” are thought to be confusing. 
 
 3. Addition of Resources.   

a. Submission of Application.  Within 90 days of receiving evidence that a 
previously unmapped resource is likely to meet the criteria for resource designation, the City 
Manager shall submit an application for designation of resource to the reviewing authority 
pursuant to subsection (2) above.   

b. Criteria.  The reviewing authority shall adopt a Comprehensive Plan Map and 
Zoning Map Amendment to add the resource to the Sensitive Lands Atlas, and designate the RP 
District or RC District, as applicable, if the reviewing authority finds that the proposed resources 
are “significant resources,” by meeting the requirements of either subsection (5)[stream or 
wetland] or subsection (6) [tree grove], and if an ESEE analysis shows that the resources are 
required to be protected.   
 

Title 3, which implements Goal 5, requires a mechanism to update resource maps.  LOC 
50.16.025 "Removing an Overlay District Designation" already provides for removal of 
resource as a quasi-judicial Comp Plan amendment; and the amendment to LOC 
50.16.025 below will also allow "delineate to zero," via a ministerial process.  Adding 
resource is problematic.  It requires a Comprehensive Plan amendment, and there are no 
current procedures or timelines for adopting changes.      
 

 34. Methodologies.  The methodologies for determining whether or not the criteria for 
designation of a resource has been met shall be the following: 
  a. Lake Oswego ESEE Process Analysis Methodology to be Utilized.  The City shall 
determine: 
   i. Tree Grove:  The Wildlife Habitat Assessment Score (HAS); or 
   ii. Stream Corridors and Wetlands:  The Oregon Freshwater Wetland Assessment 
Methodology developed in the City of Lake Oswego Resource Areas Report and ESEE Process 
Analysis for evaluation and comparison of inventoried sites pursuant to Statewide Land Use 
Planning Goal 5.  The HAS is a numerical ranking applied in an ESEE Inventory which represents 
the relative wildlife values of a given natural resource site. Six features are evaluated to determine 
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the total Wildlife Habitat Assessment Score: Water; Food; Cover; Disturbance; Linkage; Unique 
Features.  In addition, the City shall consider the scenic value of the resource pursuant to the 
methodology established in the ESEE Process Analysis.  See Appendix 50.16-A. 
 

This change, along with the amendment in subsection 6 below, makes it clear that the 
HAS score is determined based upon the methodology of the 1994/95 Analysis, not the 
1994/95 data.  Particularly in cases involving annexations, the 1994/95 Analysis does not 
include relevant data.   
 
The Oregon Freshwater Wetland Assessment Methodology reference is to address 
subsection (b) below. 

 
  b. Oregon Freshwater Wetland Assessment Methodology 
The City shall utilize the then current Oregon Freshwater Wetland Assessment Methodology, as 
adopted by the Oregon Division of State Lands, to evaluate wetland sites with respect to water 
quality and hydrologic control functions.   
 

The code is presently oriented to habitat protection.  To comply with Title 3, the City 
needs to also evaluate water quality functions when new sites are added to our inventory.  
The Oregon Freshwater Wetland Assessment Methodology (OFWAM) is an easy-to-use 
wetlands assessment method that is supported by Metro.   

 
 45. Applicability of RP Overlay District:  The Resource Protection (RP) Overlay District shall 
protect environmentally significant stream corridors and wetlands.  The following resources may 
be placed within the RP District: 
  a. Stream corridors and wetlands that have a HAS ranking of 50 or more (defined as 
"Class I" stream corridors and wetlands). 
  b. Stream corridors and wetlands that have a HAS ranking of 35-49 or have a "high" 
ranking for scenic values (defined as "Class II" stream corridors and wetlands). 
 c. Wetlands that are significant under OFWAM guidelines, including:  

i. Wetlands fed by surface flows, sheet flows or precipitation, that have evidence 
of flooding during the growing season, and have 60 percent or greater vegetated cover, and are 
over one-half acre in size; or other wetlands that qualify as having “intact water quality function” 
under the 1Oregon Freshwater Wetland Assessment Methodology; or  

ii. Wetlands in the Flood Management Area, that have evidence of flooding 
during the growing season, and are five acres or more in size, and have a restricted outlet or no 
outlet; or other wetlands that qualify as having “intact hydrologic control function” under the 
Oregon Freshwater Wetland Assessment Methodology; or  

iii. Wetlands where at least a portion of the resource is within a horizontal 
distance of less than one-fourth mile from a water body which meets the Department of 
Environmental Quality definition of “water quality limited water body” in OAR Chapter 340, 
Division 41. 

 
This amendment modifies this section to include wetlands that are found to be significant 
under OFWAM, plus other very large wetlands.  This will not add much area to the 
City’s current inventory.  There are no large, unprotected wetlands in the City now, 
although wetlands could be annexed in the future.  There are a few small wetlands that 
could become significant under OFWAM criteria (e.g. water traps at the Lake Oswego 
Country Club, Lake Garden Pond, Kerr Parkway just north of Cirque, SE corner of 
Fosberg and Bay Creek, and behind 4431 Lakeview (along railroad tracks)); these should 
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be evaluated during the Inventory Update.   The new language adopting OFWAM is from 
Metro’s model code. 

 
 d. All perennial streams.  
 

This amendment addresses the watershed functions of perennial streams.  (OFWAM 
evaluates the water quality functions of wetlands but not streams.)  Metro assumes all 
streams in their inventory have water quality functions.  They generally do not map 
intermittent streams.  We can assume that all perennial streams plus all streams with a 
qualifying HAS score (including intermittent streams only if they also have some habitat 
value) captures all the streams in Lake Oswego with water quality functions.   

 
 56. Applicability of RC Overlay District:  The Resource Conservation (RC) Overlay District 
shall protect significant tree groves.  A tree grove may be placed within an RC District if the tree 
grove has: 
  a. A HAS ranking of at least 35 in the 1994/95 ESEE study; or 
 

We have defined how the HAS score is determined, so the reference to an ESEE report is 
not necessary.  This change, along with the amendment in subsection 4 above, makes it 
clear that the HAS score is determined based upon the methodology of the 1994/95 
Analysis, but not limited to the 1994/95 data.   

 
  b. A "high" ranking for scenic values in the study; or 
  c. Is associated with a stream corridor or wetland that has an RP ranking. 
 
Section 50.16.025  Removing an Overlay District Designation 
 1. In order to remove an overlay District designation the review body shall find that one of 
the following criteria are met: 
  a. As a result of natural occurrences or evolution the resource has been degraded to the 
extent that the subject property no longer meets the criteria for designation found in Section 
50.16.020 (4) or (5) and a re-application of the ESEE analysis demonstrates that the designation is 
no longer justified; or 
  b. There was a mistake in the analysis of quality, quantity or location in the original 
designation of the resource and a re-application of the ESEE analysis demonstrates that the 
designation is no longer justifiedmeets the criteria; or 
  c. There was a mistake in the location of the original designation of the resource or the 
buffer, such that no portion of the resource or buffer was on the subject property. 
 2. An overlay district designation shall not be removed as a result of damage caused by the 
property owner, another party, or other than natural causes. 
 3. A removal application pursuant to subsection (1)(a) or (1)(b) above shall be processed in 
the same manners as a designation application pursuant to LOC 50.16.020. 
 4. An Overlay District Designation may be removed pursuant to subsection (1)(c) above by a 
delineation on the subject site in accordance with LOC 50.16.035 and a finding that there is not 
now nor was there any resource located upon the site at the time of designation. 
 

There are cases where a resource was mapped in error as being on a property.  It has been 
staff practice to allow the delineation process to update the Sensitive Lands Atlas by 
showing that the resource is not on the property.   
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Section 50.16.030 Environmental Review. 
    An applicant for a development subject to this Article pursuant to LOC 50.16.015 shall comply 
with: 

1.  For exempt development under LOC 50.79.005 occurring within an RC or RP District, its 
associated buffer, or its associated construction setback area, the applicant shall:  
 i. Comply with the applicable RP District or RC District Development Standards 
(LOC 50.16.060 or 50.16.075); 
 ii. Comply with the Construction Standards (LOC 50.16.095) to the satisfaction of 
the City Manager;  
 iii. Meet the steps of avoidance and minimization as stated in LOC 50.16.105(1) and 
(2); and 
 iv. File a mitigation plan that complies with the standards of LOC 50.16.110, for the 
review and approval of the City Manager. 
 

This subsection is added to eliminate the necessity for minor development review of an 
otherwise exempt development (landscaping, normal or emergency repair or maintenance 
of public or private buildings, structures, landscaping or utilities; construction of a new 
structure or exterior remodeling of an existing structure that does not require a building 
permit; street vacations; and temporary structures and uses which are for relief of victims 
of disaster or in an emergency) when the project is within an RP or RC District.  As long 
as the work is done in accordance with the sensitive lands district development 
requirements, the general construction standards, practices of avoidance and 
minimization are used, and the mitigation plan is implemented, and although the 
Sensitive Lands Article is applicable for purposes of avoidance, minimization, and 
mitigation, the work need not be reviewed as a ministerial, or perhaps more accurately, as 
a minor development.  The owner thus bears the burden of complying with the zone 
requirements and is subject to citation and remediation in the event of a violation.   

 
2. For development other than under subsection (1) above, the environmental review 
requirements in LOC 50.16.035 to 50.16.045 and LOC 50.16.055 to 50.16.060 (for RC Zones), 
LOC 50.16.065 to 50.16.085 (for RP Zones) or LOC 50.16.090 (Special Standards for Oswego 
Canal), whichever sections are applicable. 
 
 
Section 50.16.035  Delineation of Resource 
1. Preparation/Criteria.  Except as provided in subsection (4) of this section, an applicant for a 
development subject to environmental review shall first delineate the resource.  A delineation is a 
more precise, site specific determination of the location of the resource prepared by a qualified 
professional.  The delineation shall include a map showing the delineated boundary to plus or 
minus 2 feet.  The delineation map shall also show the buffer area, if required for the particular 
resource.  Resource boundaries shall be delineated as follows: 
  a. Tree Groves.  The RC District shall be delineated as follows: 
   i. The boundary of a tree grove shall be measured at the outer edge of a contiguous 
tree canopy based on aerial photos and/or visual field observations, but shall not include any tree 
canopy that is within an RP District (stream corridor or wetland).  (Area that is a buffer to an RP 
District is not itself deemed to be within an RP District.); and. 
 

The code isn't clear if an RP buffer can account for portion of the 50% RCPA requirement.  
There was an informal council discussion that set precedent for the RP buffer to be used to 
achieve the 50% RCPA.  This amendment would add text to which allows the RCPA to be 
in the RP buffer. 
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Appendix 50.16.035(1)(a)  
  

Example of 50.16.035(a)(i)
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  b. Wetlands.  A wetland boundary shall be measured or delineated in accordance with 
the 1987 Federal Manual for Identifying and Delineating Jurisdictional Wetlands or equivalent 
methodology approved by the City, except that: 
 

The City uses the federal assessment process; there is no need for the “equivalent 
methodology” option. 

 
   i. the methodology and must include soils testing; and 
   ii. When a delineated wetland boundary is abutting a steep slope, the buffer shall be 
applied from the top of the slope rather than from the delineated boundary.  The top of slope shall 
be determined according to the same criteria as the top of bank, pursuant to Appendix 
50.16.035(1)(b).   
 

Title 3 requires larger buffers for wetlands adjacent steep slopes, similar to the larger 
buffers the City already provides to streams in steep ravines.  Overland flows feed these 
water features, so adjacent land uses impact water quality more.  Steepness also makes 
them more prone to erosion.   

 
  c. Stream Corridors.  A stream corridor boundary shall be measured or delineated based 
on topographic maps, hydrology maps, and/or field observations, pursuant to Appendix 50.16-B, 
"Methods for Establishing Stream Corridor Boundaries".   
 
 2. Review of Delineation.  The City Managerreviewing authority shall compare the 
applicant's delineation maps with the 1994/1995 ESEE Study and the SL Atlas, and shall inspect 
staked, delineated resource boundaries.  The reviewing authority City Manager shall approve the 
delineation if he or she finds that the delineated boundary more accurately reflects the locations of 
the RP and/or RC resources than the boundary as shown in the SL Atlas.  If the City 
Managerreviewing authority finds that the evidence is contradictory or does not support the 
proposed delineations, he or she shall deny the application shall be denied.  In the alternative, the 
City Manager may continue the review of the application may be continued for additional 
information if: 
 

The change in reviewing authority is consistent with the change from ministerial to minor 
development, in LOC 50.79.020. 

 
  a. The applicant agrees to conduct a new delineation by an expert selected by the City 
Manager at the applicant's expense; and 
  b. The applicant waives the applicable statutory deadline for completing a local decision 
on the application for the period of time necessary to conduct the new delineation. 
 3. Adjustment of Overlay District Boundaries to Reflect Approved Delineation.  An 
approved delineated boundary shall replace the boundary in the Sensitive Lands Atlas for the 
purposes of review of the development proposal for compliance with this Article.  If and when the 
proposed development receives final approval, including resolution of any appeals, the boundary 
of the RP or RC district as shown in the SL Atlas and SL Map (if necessary), shall be modified to 
be consistent with the delineated boundary, and the SL Atlas and SL Map shall show the required 
buffer outward from the delineated boundary. 
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The delineated resource is now shown on the SL Atlas and Zoning maps without the 
buffer.  However, development is regulated within the buffer.  The buffer should be shown 
on the map to help landowners assess what areas are encumbered.   

 
 4. Re-dDelineation not Required; Exceptions.  An applicant for a development subject to this 
Article shall not be required to delineate the resource pursuant to this section if: 
 
  a.  tThe resource has been previously delineated pursuant to an earlier development 
application subject to this Article.  Exception:  The City Manager may require a new delineation if: 
   a1. The applicant desires to demonstrate that the previously delineated boundary is no 
longer accurate; 
  b 2. There is evidence of a substantial change in circumstances on the property that has 
affected the location of the resource as previously delineated; or 
   c3. The City Council has adopted new delineation standards or requirements since the 
previous delineation.; or 
  b. The proposed development consists solely of landscaping and/or tree removal or 
qualifies as a resource enhancement project, and complies with LOC 50.16.075(2)(a)(i) 
[Landscaping], 50.16.075(2)(ii) [Tree Removal], or either LOC 50.16.060(3)(f) or 
50.16.075(2)(a)(vi) [Resource Enhancement Projects]. 
 

This amendment eliminates the delineation requirement for resource enhancement projects 
and tree removal and landscaping compatible with resource protection.  This is intended to 
simplify the review process for landowners who are providing a public benefit through 
resource enhancement or are making small landscaping changes with no appreciable 
environmental impact.   

 
 5. Delineation in the Absence of a Development Application.  An applicant may apply to 
delineate a resource in absence of an application for a specific development.  In this circumstance, 
an application to delineate a resource shall be processed as a ministerial development pursuant to 
LOC Article 50.80. 
 

Note: under LOC 50.79.020, staff proposed reclassifying delineation of resource 
boundaries as a minor development.  Staff practice has been to consider resource 
delineation a ministerial review even when coupled with partition / lot line adjustment, 
although we have not addressed whether that constitutes a “specific development.”  
Whether the classification of resource delineation is “ministerial” or “minor” 
development really depends on whether the land use standards do or do not require 
interpretation or the exercise of policy or legal judgment.  In other words, if the 
determination is ministerial if “specific development” is not proposed, then the 
determination would still qualify as ministerial if specific development is proposed.  (The 
specific development would be separately reviewed.)  By practice, where a decision has 
both a ministerial review and a minor development review, a single staff report is issued, 
identifying that there are two different levels of review for the multiple issues on review.   

 
 
Appendix 50.16.035(1)(b) "Methods for Establishing Stream Corridor Boundaries" 
Appendix 50.16.035(1)(b), "Methods for Establishing Stream Corridor Boundaries" is hereby 
amended its entirety as set forth on Figures 1- 6b, 
 



Ordinance 2527 – Attachment B 12 12-02-08 
Sensitive Lands (LU 08-0051) 

This clarifies the boundaries of the stream corridor by use of better graphics.  It 
also uses the term “stream corridor boundary” rather than “top of bank” to 
eliminate the confusion when the minimum 10’ width on either side of centerline 
of the stream was beyond the topographic break.  These amendments conform to 
existing staff interpretation and practice. 
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Figure 1 

 
Figure 2 



Ordinance 2527 – Attachment B 14 12-02-08 
Sensitive Lands (LU 08-0051) 

 

 
Figure 3 
Revise to  
 

 
Figure 4 
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Figure 5 
 
 

 
 
Figure 6a 

Buffer extends over existing structures 
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Figure 6b 
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Section 50.16.055  RC District Protection Areas 
 1. The applicant for a major or minor development permit on a property containing an RC 
District shall designate a minimum of 50% of the RC District after delineation as the "RC 
Protection Area".  The applicant for a development that does not otherwise require a major or 
minor development permit may designate a Protection Area as part of the application, but such 
application shall be processed as a minor development.   
 2. Except as otherwise provided in LOC 50.16.060, no development shall be permitted 
within the Protection Area.  The area outside of the Protection Area may be fully developed 
pursuant to applicable regulations. 
 3. Except as provided in subsection (4) of this section, the location of the Protection Area 
shall be based upon the following criteria: 
  a. The Protection Area shall link to other RP or RC lands on the development site and on 
abutting properties, if such lands are present; 
  b. The trees having DBH width greater than the median DBH within an RC District shall 
be included in the Protection Area; 
  c. The location of the Protection Area shall be designed to protect development from 
blow-down hazards; 
  d. The Protection Area shall protect steep slopes and resources close to water areas from 
potential erosion and water quality impacts; 
  e. The Protection Area shall protect wildlife habitat and travel corridors; 
  f. The Protection Area shall be designed to protect a contiguous canopy and a clustered 
configuration that does not fragment lands within an RC District; 
  g. The Protection Area shall consist of maintain an ecologically  viable plant and wildlife 
communitycommunities; 
 

The word “maintain” is changed because it seems to imply ongoing maintenance 
responsibilities.  The goal is that the RCPA consist of a plant and wildlife community.  
“Ecologically” is removed because that is addressed within “viable”, e.g., sustainable. 

 
  h. The Protection Area shall maintain the scenic qualities of the site. 
 4. It is recognized that all of the criteria listed in subsection (3) of this section may not be 
applicable to every site.  In some cases, the criteria may conflict on a given site.  In such cases, the 
reviewing authority shall balance the applicable criteria in order to protect the most 
environmentally significant portion of the RC District. 
 5. Once a Protection Area has been identified and protected pursuant to LOC Article 50.16 
and approval becomes final, no future reduction in the RC Protection Area shall be permitted, 
unless the property owner files for a modification to the original permit and establishes a new 
Protection Area in compliance with subsection (3) of this section that is at least as large as the 
previously designated protection area, or demonstrates that the Protection Area as originally 
designated has degraded through natural causes pursuant to LOC 50.16.020. 
 6. The City Manager shall note the establishment of a Protection Area in the SL Atlas, along 
with a reference to the application in which the Protection Area was created. 
 7. In order to put future property owners and occupants on notice, the applicant shall: 
  a.   eExecute a covenant running with the land that references the Protection Area 
and the City of Lake Oswego Department of Planning application file in which the Protection Area 
was established.    
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 Section 50.16.060  RC District Development Standards  
 1. Except as provided in subsection g. of this section, a criterion applicable to the RC 
Protection Area shall apply to the entire RC District if no Protection Area has been established 
pursuant to LOC 50.16.055. 
 2. In addition to compliance with any other applicable regulations, the following 
development uses and activities on properties containing an RC District are permitted within the 
RC District or its buffer, subject to the standards set forth in this subsection 3 below: 
 

Planning Commission work session suggestion to change “section” to “subsection”, as 
that is the correct terminology, and referencing subsection 3 is also for clarity. 

 
  a. Streets, driveways, lake trams, and public transportation facilities, 
  b. New Structures, Accessory Structures, Decks, Parking Areas, Active Use Recreational 
   FacilitiesNew structures, 
  c. Accessory structures, Additions to Existing Structures and to Non-conforming  
       Structures 
 
  d. Decks, Temporary construction activities 
  e. Parking areas,  
  f.  Active use recreational facilities, 
  g.  Fences, 
  hf.  Passive use recreational facilities, 
  ig. Utilities, 
  jh. resource Resource enhancement projects, 
  ki. landscapingLandscaping, new and existing, and 
  lj. tree Tree removal, 
  k. Limited Hazardous Material Storage. 
 

Subsection references re-titled, to correspond to the specific development standards in 
subsection (3) below. 

 
 3. Development Standards.  If the proposed types of development are permitted within the 
RC District or its buffer, the development activity, use or activity shall comply with the following 
standards, and the construction standards set forth in LOC 50.16.095: 
 
  a. Streets, Driveways, Lake Trams, and Public Transportation Facilities.   
 

The existing text misleadingly suggests that streets, driveways, and public transportation 
facilities can only be located in an RC Protection Area if they are to provide access to 
buildable areas of the property on which the street, driveway, or public transportation 
facilities are located.  In the cases of streets (whether public or private), they do not 
actually provide access to the property on which they are located because the street serves 
as access to adjacent parcels; to the extent they provide access to buildable parcels, they 
should be permitted.   
 
Major transportation facilities, i.e., regional trails, bus stops, transit centers, light rail, and 
similar facilities, are located based upon their function to the street upon which they are 
located or for the area/regional transportation system.  This section was not intended to 
restrict the ability to construct public streets and locate public transportations facilities, but 
if they are located within an RC Protection Area, there should be no other reasonable 
alternative consistent with the public transportation needs. 
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In any case, when a street, driveway, or public transportation facility is located within an 
RC Protection Area, its impact will be both minimized and mitigated by either additional 
RC Protection Area to compensate for the lost area or the remaining RCPA will be 
enhanced. 

 
Public or private streets, driveways or public transportation facilities shall not be placed through 
thethe RC Protection Area to access buildable areas of the property unless there is no other 
practicable method of access 
 
   (i)  Driveways shall be set back at least 5 feet from, and shall not be placed through an 
RC Protection Area unless there is no other practicable method of access to the buildable areas of 
property served by the driveway.  
 

This amendment is essentially a reiteration of the existing text from subsection (b) - that 
the driveway is to provide access to the buildable area of the property.  In some cases, 
however, a driveway may be on another parcel (shared driveway, flag lot), so the driveway 
doesn’t actually serve to provide access on the same parcel as the driveway but rather to 
other adjacent or nearby property.  Thus the scope of the “buildable property” has been 
expanded to permit driveways if they are the only practical means of access to buildable 
areas on property served by the driveway, whether that be on the property where the 
driveway is located or through other property. 
 
This amendment also includes the existing 5 foot buffer for the driveway, brought over 
from subsection (b). 

 
   (ii)  Public or private streets, trams to access Oswego Lake, and public transportation 
facilities shall be set back at least 5 feet from, and shall not be placed in or through an RCPA 
unless: 
 

This amendment also adds a 5 foot buffer along the public streets, private streets, regional 
trails, and for the public transportation facilities, as is the case for driveways for in 
subsection (b), for the same reason - protection of tree roots.  If it is appropriate to protect 
tree roots from driveway construction, then so too it is appropriate to protect tree roots 
from public and private streets, regional trails, and public transportation facilities. 
 

    A. for public or private streets, there is no other practical method of providing for 
access to buildable parcels.   
 

This restates the previous requirement.   
 

    B. for public transportation facilities, there is no other suitable location nearby 
for siting the public transportation facilities which would provide equal or greater public use of the 
public transportation facilities.   
 

Public transportation facilities, bus stops, transit centers, light rail, do not serve as access 
to buildable parcels or as a connection themselves to other specific streets, but rather either 
enhance the street system or are a part of the larger area’s transportation system (bus, light 
rail).  Public transportation facilities should be permitted in an RC Protection Area and the 
five-foot setback when there is no equivalent location for the siting of the facilities outside 
the RC Protection Area, as measured by the degree of utility for public use.  When public 
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need is significantly better served by placing the facility in an RC Protection Area or five-
foot setback, the damage to the RC Protection Area and setback area is mitigated through 
either the expansion of the RC Protection Area to make up for the lost area, or by 
enhancing the quality of the remaining RC Protection Area. 
 
  C.  for trams to access Oswego Lake, there is no other practical method of 
providing for access to Oswego Lake; 
 
This amendment would allow a tram to go through an RC Protection Area for access to 
Oswego Lake or Willamette River, when there is no other practical means of access, i.e., 
steep lot. 
 
  D. for regional trails, (designated as a regional trail on the City’s Trails and 
Pathway Master Plan), they may be located within an RCPA provided the trail width shall 
be no greater than 12 feet wide (as determined by the standards in the City’s Trails and 
Pathway Master Plan),  

 
A regional trail (although usually paved), is desired to be sited within an RCPA 
because of the pedestrian experience and reduction of conflict between trail users and 
vehicles / development if required to be sited outside of an RCPA. 

 
   (iii).  If allowed within the Protection Area and five-foot setback pursuant to this 
criterion, the applicant shall comply with the following requirements:   
 

This restates that the five-foot setback is applied to streets and private streets, not just 
driveways. 

 
    A. i RoadwaysStreets, private streets, driveways and bridges shall be the 
minimum width necessary to protect resources within the Protection Area while also allowing for 
safe passage of vehicles and/or pedestrians. 
 
  Consistent usage of term “street”.   
 

Added “private streets”, to make it clear that private driveways are included.  Driveway 
technically already includes private streets 
 

    iiB. . The amount of disturbance for driveways in the Protection Area shall be 
minimized through use of shared access for abutting lots and access through easements for 
adjacent lots; 
 

This repeats an existing requirement for shared driveways.  The area of applicability - 
Protection Area and setback--is addressed at the beginning of this section.   
 

    iiiC. . If applicable, The the applicant shall plan for future extension of 
shared access, access easements, or private streets to access potential new building sites in order to 
avoid subsequent encroachments into the Protection Area and five-foot setback area; 
 

This subcriterion would be applicable to development of private streets and driveways, but 
not public streets and public transportation facilities. 
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    ivD. The applicant shall mitigate for loss of Protection Area by increasing the 
size of the protection area, where feasible, to compensate for the area of the RC Protection Area 
used for the new public or private street, driveway, or public transportation facility, or by 
complying with the mitigation requirements in LOC Sections 50.16.100 to 50.16.110. 
 

PC Work Session Comment:  Addition of the word “additional” or “new” in reference to 
public or private street or driveway, to clarify that the driveway was added to the RCPA 
after it was designated.   

 
This amendment makes it clear that the term “increasing” -- the goal is not to require a 
greater percentage of the parcel to be placed in an RC Protection Area (overcompensating 
for the area of the RC Protection Area used), but rather to add additional area within in RC 
Protection Area equal to the RC Protection Area used for the street, driveway, or public 
transportation facility. 

 
  b. New Structures, Accessory Structures, Decks, Parking Areas, Active Use Recreational 
Facilities, and Driveways.  New structures, parking areas, and active use recreational facilities, and 
driveways shall be set back at least 5 feet from the Protection Area boundary in order to protect 
tree roots. Accessory structures, decks, and similar structures meeting the criteria of LOC 
50.14.005 (5)(a-c) and LOC 50.22.045 (2) are permitted within the 5 foot setback area so long as 
they are placed no closer than 3 feet from the Protection Area boundary. 
 

“Driveway” is also addressed in subsection (a) above.  It is removed from this section, and 
retained in subsection (a) because (1) at times it is necessary for driveways to be placed 
within Protection Areas, and (2) the driveway, which includes both driveways and private 
streets, should be treated akin to private streets and public streets, in subsection (a). 
 

  c.  Additions to Existing Structures and to Non-conforming Structures – Additions to 
existing structures or to non-conforming structures are permitted provided the addition does not 
expand the lot coverage in the resource area.   

 
This amendment allows the “up but not out” construction of an addition to an existing 
structure, consistent with the Debar Formal Interpretation.  Although that interpretation 
was focused on “land development”, the concept of allowing higher construction is 
believed appropriate, as a means to avoid teardowns and reconstruction on the site. 
 
PC Work Session Comment:  Although the Commission was in agreement on the concept 
of this subsection (c), some desire to clarify that permission to build up does not confer 
privilege to disregard the rest of the Code.  Staff notes this is true for the entire subsection 
(3) --note the text in subsection (2) above: 
 

 2. In addition to compliance with any other applicable regulations, the 
following development uses and activities on properties containing an RC District are 
permitted within the RC District or its buffer, subject to the standards set forth in this 
section: 

 
d.  Temporary Construction Activities.  A temporary, construction zone, not greater than 

10 feet wide, is allowed around the footprint of any structure when necessary for tools, scaffolds, 
etc. related to the construction, maintenance, or repair of the structure.  No storage of materials or 
supplies may occur within this zone.   
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  ce. Fences.  Fences shall not be placed in a Protection Area unless they are constructed 
the bottom of the fence (except for posts) is not less than 12" above ground and the top of the fence 
is not taller than 4 feet tall, or of another design approved by the City Manger, to allow wildlife 
passage. 

There are no clear standards for determining if a fence is "wildlife friendly.”  
Recommend that "wildlife friendly" be defined in the code to read:  12" above ground, 
no taller than 4 feet tall, and/or are designed according to a design approved by the 
City Manager. 
 

  df. Passive Use Recreational Facilities in Protection Area.  Passive use recreational 
facilities, including soft surface trails and pedestrian bridges, may be located within the RC 
Protection Area.  If construction of such facilities disturbs any adjacent land within an RC 
Protection Area, the disturbed area shall be restored and revegetated with plants identified on the 
Restoration Plants List as appropriate for resource landscaping. 
 

There are references to a native plant list, a nuisance plant list, and a restoration plant list.  
Staff recommends that one comprehensive list be developed.    
 

  eg. Utilities.  Public or private utilities shall not be placed in or through the RC Protection 
Area unless tunneling under a resource where tree roots can be avoided and the functions and 
values of a resource will be maintained, or there is no other practicable alternative.  If allowed to 
be located within an RC Protection Area, the applicant shall restore and revegetate the disturbed 
area with plants identified on the Restoration Plants List and mitigation shall be required pursuant 
to LOC Sections 50.16.100 to 50.16.110.  When applying Step 1 (avoidance) of the mitigation 
process: 
 

With the advance of trenchless technology utility lines can go through (under) a resource 
with less disturbance than going the long way around with conventional open trench 
methods, which often require tree cutting for haul roads and equipment maneuvering.   
This amendment would allow utilities to be located within the RCPA if the manner of 
installation would result in no adverse impact on the trees and their roots.  This uses the 
same exception is found for the RP District Development Standard regarding utilities. 

 
There are references to a native plant list, a nuisance plant list, and a restoration plant list.  
Staff recommends that one comprehensive list be developed.    

 
   i1. . Sanitary sewer, water, power, gas, telecommunications, cable and storm drain 
lines shall be maintained in public rights of way and routed around significant resources, rather 
than through a resource wherever possible;  
   2. Drainage patterns shall not be altered in the resource area, or if altered, shall be 
designed and maintained so as not to adversely impact the functions and values of the resource. 
 

The language of “utilities” is currently unclear if public surface water is considered 
utilities.  It is for purposes of Utilities in LOC 50.54.  Adding this subsection clarifies that 
the public surface water is considered a “utility” and establishes the standard for managing 
surface water runoff.  In some cases the water is critical for recharging the groundwater or 
maintaining stream flows during low water periods.  This amendment protects the 
resource’s source of water.  

 
   ii. Tunneling under a resource shall be permitted where tree roots can be avoided. 
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This is now addressed in (g) above, thus eliminating the threshold requirement that 
tunneling be avoided. 

 
  fh. Resource Enhancement Projects.  Resource enhancement projects shall remove only 
invasive vegetation, and shall plant only vegetation within the RC District or Protection Area, if 
one has been established, listed on the Restoration Plants List.  Any pathways or structures 
proposed as part of a resource enhancement project shall retain existing trees. 
  gi. Landscaping. 
   i. Plants.  Plants used for landscaping within a Protection Area shall: 
    A.  Be adapted to local soils and growing conditions; 
    B.  Require no fertilizers or pesticides detrimental to the resource; 
    C.  Not be dependant on long-term irrigation, which can increase erosion and 
sedimentation.  (Irrigation necessary for initial establishment of the plants is not considered long 
term irrigation); and 
    D.  Provide food or cover for wildlife. 
   ii. The City shall maintain a Restoration Plant List on file in the Planning Department 
Division listing species that comply with the criteria in subsection (3)(g)(i) of this section.  If a 
plant is listed in the applicable section of on the Restoration Plant listList for resource landscaping, 
it shall be presumed to comply with subsection (3)(g)(i) of this section.  The Restoration Plant List 
is not intended to be an exclusive listing of allowable landscaping materials, but shall be used as a 
guideline and may be updated by the City Manager from time to time as new plants in compliance 
with subsection (3)(g)(i) of this section are discovered or become available.  An applicant may 
utilize a plant not on the Restoration Plant List as long as it complies with the criteria in subsection 
3 (g)(i) of this section. 
   iii. Removal of vegetation identified on the Restoration Plant List as appropriate for 
resource landscaping is not permitted from a protection area. 
   iv. No herbicides or pesticides shall be used except for control of invasive plants as 
identified on the Invasive Plants List maintained in the Planning Department.   
   v. New landscaping shall not include any invasive plants on the City's Invasive 
Plants listList. 
   vi. Existing Landscaping:  Non-conforming formal landscaped area including 
ornamental gardens and lawns located within a Protection Area and in existence at the time of the 
adoption of these standards, may be maintained, altered or the modified pursuant to LOC 
50.70.005.  However, a non-conforming landscaped area may not be expanded pursuant to LOC 
50.70.025. 
 

There are references to a native plant list, a nuisance plant list, and a restoration plant list.  
Staff recommends that one comprehensive list be developed. 

 
  hj. Tree Removal.  Tree removal on property within the RC District shall be subject to the 
following criteria: 
   i. Tree removal in a RC district that has not established a RC Protection Area shall 
be subject to a Dead Tree Removal Permit (LOC 55.02.042 (3)) or Hazard Tree Removal Permit 
(LOC 55.02.042 (4)).  Tree removal pursuant to LOC 55.02.080 is prohibited in an RC District 
prior to designation of the Protection Area. 
   ii. Tree removal within a designated RC Protection Area shall be subject to a Dead 
Tree Removal Permit (LOC 55.02.042 (3)) or Hazard Tree Removal Permit (LOC 55.02.042 (4)). 
Tree removal for development permitted pursuant to this section, excepting subsection (g) and this 
subsection, within a Protection Area is permitted pursuant to LOC 55.02.080. 
   iii. Tree removal outside of the Protection Area shall comply with LOC Chapter 55. 
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   iv. These limitations are not intended to prohibit removal of trees in an emergency 
pursuant to LOC 55.02.042 (5). 

k   Limited Hazardous Materials Storage.  Uncontained hazardous material, as defined 
by the Department of Environment Quality, or development providing for the storage or 
processing of materials that are flammable, explosive, toxic, or that could be injurious to human, 
animal, or plant life are prohibited in the Resource Conservation District. 

 EXCEPTION:  
  A.  Materials that are typically used for household purposes and in quantities 
which are normal for household use. 
  B. Materials that are stored in a boathouse and are typically used for 
recreational boat operation and maintenance.   
 

Title 3 requires that hazardous materials not be stored in sensitive lands.  This has not 
been a particular problem in Lake Oswego.   
 
Note: the RC District includes the RCPA because once the RCPA is determined, it 
becomes the new RC District boundary. 
 

Section 50.16.065 Resource Preservation Protection (RP) District Environmental Review 
Standards; Applicability and Purpose.  
 

Corrects name of overlay district to Resource Protection.  See LOC 50.16.005. 
 
 In addition to compliance with LOC 50.16.030 to 50.16.045, applicants for development 
that is subject to environmental review on property containing an RP District shall comply with the 
standards contained in LOC 50.16.065 070 to 50.16.085, in order to: 
 1. Prohibit new development within an RP District following delineation of the resource or 
resources, except as provided in this section.  In the event that development is allowed within an 
RP District, the applicant shall mitigate for the loss of or damage to the RP resource pursuant to 
LOC 50.16.100 to 50.16.110; 
 2. Ensure that new development and alterations are compatible with and maintain the total 
land area and the functions and values of resources designated as RP; 
 3. Allow for development opportunities for at least one single family home in residential 
zones where an RP District occupies most or all of an individual property, pursuant to applicable 
mitigation criteria of LOC 50.16.100 to 50.16.110. 

 
This section is a purpose section; it does not contain any standards itself. 

 
Section 50.16.070  RP District Buffer and Structure / Improvement Construction Setback 
Requirements 
 1. Buffer areas shall be provided around delineated RP resources.   
  a.  The purpose of the buffer area is to ensure that the resource is protected for the 
shelter, food, travel, and nesting needs of wildlife and to provide continuity of the resource for 
aesthetic, surface water quality, slope protection, and flood protection functions and values.   
  b.  The buffer area shall be shown on the delineation map prepared pursuant to LOC 
50.16.035. 
 2. The following buffer areas, measured outward from the edge of a delineated RP resource, 
shall be provided: 
  a. Class I Wetlands and Class II Wetlands abutting Class I Stream Corridors - 30 feet 
  b. Other Class II Wetlands - 25 feet 
  c. Class I Stream Corridors- 30 feet 
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  d. Class II Stream Corridors - 25 feet 
 3. Exceptions/Modifications to Buffer Requirements.:  The review authority may allow 
portions of the required buffer to be reduced when the applicant shows that: 
  a.  The proposed development complies with LOC 50.16.105; and 
  b.  The reduction in buffer width is not solely for the purpose of maximizing development 
of the site; and  
  c.  Development abuts a Class I or II Resource: 
   i  a. Development abutting a Class I Resource.  The review authority may 
allow portions of the required buffer abutting a Class I resource to be reduced to a minimum of 15 
feet if: 
   iA. A qualified professional demonstrates that such an adjustment will not reduce the 
functions and values of the resource as a whole; and  
   iiB. The width is increased in other areas to maintain a 30 foot average buffer width. 
   iib. Development abutting a Class II Resource.  The review authority may allow 
portions of the required buffer abutting a Class II resource to be reduced to a minimum of 10 feet 
if: 
   iA. A qualified professional demonstrates that such an adjustment will not reduce the 
functions and values of the resource as a whole; and  
   iiB. The width is increased in other areas to maintain a 25 foot average buffer width. 
  cd. The review authority may permit a buffer width that is less than the average 
minimums required in subsections (3)(c)(ai) or (3)(c)(bii) of this section when a qualified 
professional shows that such an adjustment will not damage the system as a whole, and one of the 
following conditions exist: 
    i1. The presence of an existing topographic feature or human-made development 
physically precludes establishment of the minimum buffer width required; or 
    ii2. The size or configuration of the subject parcel is insufficient to provide the 
minimum buffer width required. 
 4. The review authority shall not permit a reduction in buffer width solely for the purpose of 
maximizing development of the site. 
 

1. The requirement imposed in each of the 3 exceptions – “not reduce the 
functions and values of the resource” or “not damage the system as a whole” has 
been addressed in a more understandable method by requiring the development 
show compliance with the “avoid and minimize” requirements of LOC 
50.16.105. 
2. The amendments to this section reformat the criteria for reductions in the 
buffer, so that the requirement that the reduction not be done for the purpose of 
maximizing development is moved up into the reduction subsection. 
3. The amendments to this section reformat the subsections, for readability. 

 
 4. Additional construction setbacks are required from the RP District buffer by LOC 
50.16.075 for the following: 
  A.  New structures, parking areas, active use recreation facilities, streets and 
driveways - 10 feet. 
  B.  Accessory structures, decks, and similar outdoor facilities meeting the criteria of 
LOC 50.14.005 (5)(a) - (c) and LOC 50.22.045 (2) - 3 feet. 
 
 

The requirement for an RP to have an additional 10 ft construction setback is located 
in another section of the code; this modification is intended to consolidate all the 
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setback requirements in one section and make the code easier to read and understand.  
The standard for the construction setback is not changed.   
 

 
Section 50.16.075  RP District Development Standards  
 1. In addition to compliance with any other applicable regulations, and subject to the 
requirement for compliance with subsection (3) below, the following development, use or activity 
on properties containing an RP District are permitted within the RP District or its buffer, subject 
to the standards set forth in subsection (2) below: 
  a.  Landscaping, new and existing, 
  b. Tree removal, 
  c. Utilities 
 

The listing of “utilities” as one of the development activities that could occur, subject 
to the development standards listed below, was inadvertently omitted.  See subsection 
2(a)(iii) below. 

 
  cd. Streets, driveways, and public transportation facilities, 
  de. Resource enhancement projects [LOC 50.16.075 (2)(a)(vi)], 
  ef.  New structuresStructures,  
  fg. Parking areas,  
  gh. Active use recreation facilities,  
  hi. Hard surfaced pathways, and 
  i. Streets and driveways. 
  j. Limited Hazardous Materials Storage. 
  k.  Signs and Kiosks along streets, trails, parks, and minor or major public facilities 
 

Duplicated listing in Subsection (c) above.  New standards are proposed for hazardous 
materials, and signs and kiosks. 

 
 2. Except as provided in LOC 50.16.085, all development listed in subsection (1) above is 
subject to environmental review and shall comply with the following standards: 
  a. Specific Development Standards. 
   i. Landscaping.  The delineated RP Resource and buffer zone shall maintain the 
natural function and character of resource area, which provides food and shelter for native wildlife.  
Landscaping within these areas shall therefore comply with the following criteria: 
    A. Plants:  Plants used for landscaping within a delineated resource and buffer 
area shall: 
     (1) Be adapted to local soils and growing conditions; 
     (2) Require no fertilizers or pesticides detrimental to the resource;  

(3) Not be dependant on long-term irrigation, which can increase erosion and 
sedimentation.  (Irrigation necessary for initial establishment of the plants 
is not considered long term irrigation); and 

     (4) Provide food or cover for wildlife. 
    B. The City shall maintain a Restoration  Plant List on file in the Planning 
Department listing species that comply with the criteria in subsection (2)(a)(i)(A) of this section.  
If a plant is listed on the Restoration Plant listList as appropriate for resource landscaping, it shall 
be presumed to comply with subsection (2)(a)(i)(A) of this section.  The Restoration Plant List is 
not intended to be an exclusive listing of allowable landscaping materials, but shall be used as a 
guideline and may be updated by the City Manager from time to time as new plants in compliance 
with subsection (2)(a)(i)(A) of this section are discovered or become available.  An applicant may 
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utilize a plant not on the Restoration Plant List as long as it complies with the criteria in subsection 
(2)(a)(i)(A) of this section. 
    C. Removal of vegetation identified on the Restoration Plant List as appropriate 
for resource landscaping is not permitted from an RP District  delineated resource or buffer area, 
except as otherwise allowed in this section. 
 

There are several references to different plant lists. There is confusion between the native 
plant list, nuisance plant list, and restoration plant list.  Staff recommend that one list be 
developed that clarifies the different portions of the plant list.  The new list should be 
updated with current invasive and nuisance plants and should outlaw horticultural variant 
use. 
 
Plant removal should not occur in non-delineated RP Districts.  Removal of trees or as 
otherwise allowed in this Section .075 is authorized, so that needs to be permitted here. 

 
    D. No herbicides or pesticides shall be used within the delineated resource or 
buffer area except for control of invasive plants as identified on the Invasive Plants List 
maintained in the Planning Department. 
    E. New landscaping within the delineated resource or and buffer area shall not 
include any invasive plants on the City's Invasive Plants listList. 
 

There are several references to different plant lists. There is confusion between the native 
plant list, nuisance plant list, and restoration plant list.  Staff recommend that one list be 
developed that clarifies the different portions of the plant list.  The new list should be 
updated with current invasive and nuisance plants and should outlaw horticultural variant 
use. 

 
    F. Existing Landscaping:  Non-conforming formal landscaped areas including 
ornamental gardens and lawns located within a delineated resource or buffer area and in existence 
at the time of the adoption of these standards, may be maintained, altered or the modified pursuant 
to LOC 50.70.005.  However, a non-conforming landscaped area may not be expanded pursuant to 
LOC 50.70.025. 
   ii. Tree Removal.  Tree removal within an RP District or RP District buffer pursuant 
to LOC 50.16.070 shall be subject to the following criteria: 
    1. requires a Class Type I and Type II tree removal permits, in accordance with 
LOC 55.02.042 for development purposes, for those limited development activities allowed and 
approved pursuant to this section; 
    2. A Type II tree removal permit, in accordance with LOC 55.02.042 for 
landscaping purposes, in conjunction and consistent with a Resource Enhancement project;  
 or an Emergency Tree Removal Permit, in accordance with LOC 55.02.042 (2) and 55.02.080 
(Tree Cutting), except that a tree removal pursuant to LOC 55.02.080 (3) shall only be permitted 
for those limited development activities allowed and approved pursuant to this section.   
    3 Hazard Tree removal permit, in accordance with LOC 55.02.042(4), except 
any portion of the tree that is not likely be hazardous to persons or property shall be retained for 
wildlife habitat and natural resources.  
    4. Emergency tree removal permit, in accordance with LOC 55.02.042(5). 
    5. Verification permit, in accordance with LOC 55.02.042(6). 
 

These changes clean up incorrect references and unclear language.   
 



Ordinance 2527 – Attachment B 28 12-02-08 
Sensitive Lands (LU 08-0051) 

Reference to “Class” II tree permits are changed to conform to the designation of tree 
permits as a “Type” I or II tree permit.  See 55.02.042.  Type I tree removal permit is 
added, so long as the purpose is for development consistent with this Section .075. 
 
The stricken reference in (now) subsection 2 to Emergency Tree Removal permit as LOC 
55.02.042(2) is incorrect.  The actual reference for Emergency Tree Removal permits is 
subsection (5).  That is now listed in this section as subsection (5). 
 
Verification permits are issued, following a Type II permit, when necessary for utility or 
in a development site.  It should be listed, since a Type II removal is allowed. 
 
There is no need for removal of Dead Trees, except under the hazardous tree removal 
section.  Where possible, trees should be modified to be safe and still provide some habitat 
benefit.   

 
The area of application of this section is expanded to include the RP Resource buffer 
created by LOC 50.16.070.  In other development standards, the RP resource buffer 
receives similar protection as the RP District.  This amendment extends this requirement 
to include the RP District buffer, for consistency with the other development standards. 
 

 
   iii. Utilities.   
    A.  Placement / New Construction:   Public or private utilities shall not be placed 
within an RP district or buffer unless tunneling under a resource will not cause any adverse effect 
upon the resource and the functions and values of a resource will be maintained, or there is no 
other practicable alternative.  If a public or private utility is allowed within an RP District or RP 
District buffer pursuant to LOC 50.16.070, mitigation shall be required pursuant to LOC 50.16.100 
to 50.16.110.  When applying the mitigation process to this section: 
     (1)A. Step #1 Avoidance.  Sanitary sewer, water, power, gas, cable, 
telecommunications, and storm drain lines shall be maintained in public rights of way and routed 
around significant resources, rather than through a resource wherever possible, except that 
tunneling under a resource shall be permitted where tunneling will not cause any adverse effect 
upon the resource or tree roots, can be avoided and the functions and values of a resource will be 
maintained.   
 

This amendment allows tunneling in the resource if there is no adverse effect.  Currently, 
the “no other practical alternative” must be satisfied before the avoidance / minimization 
test is applied. 

 
     B(2). Step #2 Minimization.  Sanitary sewer, water, storm drain line and 
other subsurface crossings shall be made within 30 degrees of perpendicular to the stream where 
practical or feasible.   
 
  iv. Streets, Driveways, Lake Trams, and Public Transportation Facilities.   
 

See commentary regarding Section 50.16.060(3)[RC District Development 
Standards] above.  The changes to this subsection are for the same reasons as the 
development of streets, driveways, and public transportation facilities within an RC 
District. 
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    A.  Public or pPrivate streets, driveways or public transportation facilities shall not 
be placed through an RP Resource or buffer area to access buildable areas of the property unless 
there is no other practicable method of access to buildable parcels.   
 
    B.  Driveways shall not be placed through an RP Resource or buffer area unless 
there is no other practicable method of access to the buildable areas of property served by the 
driveway. The amount of disturbance for driveways in the Protection Area shall be minimized 
through use of shared access for abutting lots and access through easements for adjacent lots; 
 

See commentary regarding Section 50.16.060(3)[RC District Development Standards] 
above.  The changes to this subsection are for the same reasons as the development of 
streets, driveways, and public transportation facilities within an RC Protection Area. 
 
C.  Trams to access Oswego Lake shall not be placed through an RP Resource or 

buffer area unless there is no other practicable method of access to Oswego Lake; 
 

This amendment would allow a tram to go through an RP District or buffer for access 
to Oswego Lake, when there is no other practical means of access, i.e., steep lot. 

 
   D.  C  Public streets and public transportation facilities shall not be placed in or 
through an RP District or its buffer unless: 
     (1).  For public streets, there is no other practical method of providing for 
access to buildable parcels.   
 

See commentary regarding Section 50.16.060(3)[RC District Development 
Standards] above.  The changes to this subsection are for the same reasons as the 
development of streets, driveways, and public transportation facilities within an RC 
Protection Area. 
 

     (2).  For public transportation facilities (other than regional trails), there is no 
other suitable location nearby for siting the public transportation facilities which would provide 
equal or greater public use of the public transportation facilities. 
 

See commentary regarding Section 50.16.060(3)[RC District Development 
Standards] above.  The changes to this subsection are for the same reasons as the 
development of streets, driveways, and public transportation facilities within an RC 
Protection Area. 
 

    (3)  For regional trails, (designated as a regional trail on the City’s Trails and 
Pathway Plan), they may be located within an RP District provided the trail width shall be no 
greater than 12 feet wide (as determined by the standards in the City’s Trails and Pathway Plan),  
 

A regional trail (although usually paved), is desired to be sited within an RC District 
because of the pedestrian experience and reduction of conflict between trail users and 
vehicles / development if required to be sited outside of an RCPA.  Development 
within the RC District or its buffer is required meet the “avoidance” and 
“minimization” requirements of LOC 50.16.105, thus requiring the stream crossing to 
minimize impacts. 
 

    D.  If allowed pursuant to the subsections of this criterion (iv), the applicant 
shall comply with the following criteria. 
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     (A1). Streets, driveways and bridges shall be the minimum width necessary 
to protect resources within the RP district or buffer while also allowing for safe passage of vehicles 
and/or pedestrians. 
     (B2). Stream and/or wetlands crossings shall be avoided if practicable.  
Where unavoidable, the applicant shall use bridges or arched culverts that are wildlife friendly and 
do not disturb the natural stream bed.  The number of stream or wetland crossings for driveways 
shall be minimized through use of shared access for abutting lots and access through easements for 
adjacent lots; 
   

“If practicable” is deleted because it is duplicative to the “avoided” test.   
 
This development standard subcriterion is addressing access to lots by means of 
driveways, not private or public streets, or public transportation facilities. 
 

     (C3). If applicable, The the applicant shall plan for future extension of 
shared access, access easement, or private streets to access potential new building sites in order to 
avoid subsequent encroachments into the RP District or Bufferbuffer; 
 

This subcriterion would be applicable to development of private streets and 
driveways, but not public streets and public transportation facilities. 
 

     (D4). The applicant shall mitigate for loss of any portion of an RP Resource 
pursuant to LOC 50.16.100 to 50.16.110. 

  v. Structures, Parking Areas, Pathways, Driveways, Lighting and Fences. 
    A. 1. Except as provided in subsection (2)(a)(iv) above and subsection E below, 
new structures, parking areas, active use recreation facilities streets and driveways shall be set 
back at least 10 feet from an RP District buffer.   
 

“New” has been removed, so this section is applicable to all structures – new or new 
remodeling.   
 
The reference to subsection E is added, to exempt boat houses, boat docks, and the like 
from the 10 feet setback requirement. 

 
     2. In addition to other applicable standards, Accessory accessory structures, 
patios, decks, and similar outdoor facilities, and lighting meeting the criteria of LOC 50.14.005 
(5)(a) - (c) and LOC 50.22.045 (2) are permitted within the 10 foot setback area so long as they 
areshall not be placed no closer than 3 feet from the resource buffer boundary.   

 
This amendment simplifies the text, by removing specific zone standards, because those 
are always applicable.  Also, “patios” is added to the listing as similar to decks.  Lighting 
has been expressly excluded from within 3 feet of the boundary, consistent with current 
interpretation. 

 
    B. Passive use recreation facilities, such as soft surface trails and pedestrian 
bridges, may be located within the RP district or its buffer.   
     1.  Any disturbed land area shall be restored with plants as described on the 
Restoration Plants List. 
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    C. Exterior lights are not allowed within the RP District or its buffer; any 
exterior lighting outside of the RP District or its buffer shall be hooded and positioned so that light 
does not shine directly into the RP District and its buffer. 
 

This amendment clarifies that lighting is not to shine in the RP District buffer, as well 
as the District. 

 
    D. Fences shall not be placed in a resource or its buffer, unless they are 
constructed so that: 

• the bottom of the fence (except for posts) is not less than 12" above ground,  
• the top of the fence is no taller than 4 feet tall,  
• the fence is not within 20 ft. of a stream centerline,  
• the fence is not within a wetland,  

or of another design approved by the City Manger, to allow wildlife passage. 
 

This change creates a clear and objective standard for a wildlife friendly fence, as 
discussed in for protected tree groves, while still allowing other designs approved by 
the City Manager.  It prohibits fences that are actually in wetlands and small streams.   

 
vi. Resource Enhancement Projects.  Resource enhancement projects such as bank 

stabilization, restoration plantings, in-channel habitat improvements, and similar projects which 
propose to improve or maintain the quality of a natural resource within RP Districts or RP District 
buffer pursuant to LOC 50.16.070 shall be approved if the applicant demonstrates that all of the 
following criteria are met: 

 
The area of application of this section is proposed to be expanded to include the RP 
Resource buffer created by LOC 50.16.070.  The RP buffer provides environmental 
functions and values and in other development standards, the RP resource buffer receives 
similar protection as the RP District.   

 
    A. The project will cause the minimumno permanent degradation, or loss of 
natural features in the stream corridor necessary to accommodate the enhancement project; and 
 
    B. There will be a significant improvement in the quality of at least one function 
or value of the resource; and    
     

This change is to reflect that the fact that in any resource enhancement project, there is 
bound to be some temporary degradation or loss of natural features in a stream corridor to 
accommodate the project, but so long as there is no permanent degradation and there is 
some improvement in the value of the resource, then the project should be approvable.  
This change is to also to preserve the manner of review of these projects as ministerial 
(non-discretionary standard), as opposed to a minor review process. . 

 
    C. Only vegetation described in the Restoration Plant List as appropriate for 
resource landscaping shall be planted.  For the purpose of this subsection, "resource enhancement 
project" does not include required mitigation pursuant to LOC Sections 50.16.100 to 50.16.110. 
 vii.  Limited Hazardous Materials Storage.  Hazardous material, as defined by the 
Department of Environment Quality, or development providing for the storage or processing of 
materials that are buoyant, flammable, explosive, toxic, or that could be injurious to human, 
animal, or plant life are prohibited in the RP District and its buffer.  
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Exceptions: 
  A.  Materials that are typically used for household purposes and in quantities 
which are normal for household use. 
  B. Materials that are stored in a boathouse and are typically used for 
recreational boat operation and maintenance.   
 

Title 3 requires that hazardous materials not be stored in sensitive lands.  This makes 
sense, although it has not been a particular problem in Lake Oswego.  The language is 
almost identical to the language in the flood control section (LOC 50.44), and recognizes 
that it is sometimes appropriate to store small quantities of hazardous materials near 
water-dependent uses (e.g. in boathouses).   
 

   viii.  Signs and Kiosks.   Signs and kiosks are permitted in the following locations: 
    A.  Within 8 feet of the improved portions of public streets and trails; 
    B.   Minor or major public facilities,  
subject to LOC Article 47 (Sign Code), provided the permanent land disturbance area of any sign 
or cluster of signs may not exceed 12 square feet.   

 
Development, including signs, is not allowed in the riparian corridor.  But signage may 
be required for safety and information at public facilities and along trails and roads; 
where these facilities are allowed, signs should be allowed also.     

 
  b. General Development Standards.  In carrying out the permitted development activity, 
the applicant shall also comply with the following general development standards, if applicable to 
the proposed development, and the construction standards set forth in LOC 50.16.095: 
   i. Resource Alterations. 
    A. Streams shall not be impounded or diverted from their natural channels unless 
the applicant demonstrates: 
     (1) The diversion or impoundment will cause minimum degradation or loss of 
natural features in the stream corridor; 
     (2) The diversion will not cause erosion or otherwise cause damage 
downstream of the development site; and at least one of the following criteria are met: 
      (a) A diversion would return a previously altered stream to its original 
location; or 
      (b) A stream channel occupies all or most of a legally created lot; or 
      (c) An impoundment is designed to reduce flooding or improve water 
quality. 
     B. A wetland shall not be impounded or the hydrology of the wetland modified 
through such activities as draining the resource or enlargement of the resource to create a pond, 
unless it can be demonstrated that the criteria for allowing resource enhancement in LOC 
50.16.075 (2) (a)(vi) have been met.    
 ii. (Reserved)  
 
 334. Land Divisions and Lot Line Adjustments.  The following standards apply to 
properties containing an RP District or its buffer for applications for land divisions including 
partitions, subdivisions, and Planned Developments (PDs), and to lot line adjustmentsof properties 
containing an RP District or its buffer: 
  a. All new lots or reconfigured lots proposed on lands that include an RP District or RP 
District buffer shall have designated sites for buildings, vehicular access, and utility service that 
are located outside of the delineated RP resource and buffer area.  A lot division or lot line 
adjustment shall not create a lot that would necessitate, due to the presence of RP or RC resources 
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on the created lot, an exception under LOC 50.16.085 in order to site a dwelling upon the proposed 
lot. 
 

The ability to locate utility service and driveways for access to sites is addressed in 
subsections (iii) and (iv) above, which only permits development when “no other 
practicable alternative” [utilities] and “no other practicable method of access” 
[driveways].   
 
In addition, subsection (iv)(C) requires any access through an RP District being created to 
serve an existing lot be planned for future extension to buildable areas.  This amendment 
eliminates the prohibition of utility service and vehicle access for new lots occurring with 
an RP District; subsections (iii) and (iv) presently appear to prohibit the creation of new 
lots if they are served by an existing road or driveway that passes through a resource area.   

 
This amendment also applies the prohibition against creating resource encumbered lots to 
lot line adjustments.  It is also expressly addressed in this section:   
 

Section 50.16.015 Applicability. 
    1.    This Article applies to all lands designated as RP or RC on the Sensitive 
Lands Map and Atlas.   
    2.    Sensitive Lands Development Review Required. 
        a.    Development that would result in any land disturbance within the RP or 
RC District, or within 35 feet of the RP District boundary as shown on maps in the 
Sensitive Lands Atlas shall be subject to the standards and criteria identified in 
LOC 50.16.030. 
        b.    Land divisions, lot line adjustments, mitigation proposals, and 
adjustments of a District Boundary shall be subject to the standards and criteria 
identified in LOC 50.16.030. 

 
 
  Exception:  This standard shall not apply to lots established as open space tracts, for 
transfer to a public agency or private trustee to manage as a natural area, or where the entire lot is 
included in a conservation easement that prohibits development on the site; and. 
  b. Permanent signage is required in planned developments and subdivisions to identify 
the RP District and buffer area where any common open space protects an inventoried natural 
resource through conditions of approval.  The signage shall be installed before any occupancy 
permit is issued.  Such signage shall be reviewed as part of the development review process, and 
shall meet the standards of LOC Chapter 47. 

 
 
Section 50.16.090 Special Standards for the Oswego Canal. 
    1.    Purpose.  The Oswego Canal was originally constructed and continues to be used for 
conveying water from the Tualatin River to Oswego Lake for the purpose of enhancing and 
maintaining the lake.  Although originally artificial, certain portions of the Oswego Canal have 
acquired the characteristics of a RP Class I and Class II stream corridor.  The Canal provides the 
primary source of water to Oswego Lake for the purposes of recreation, navigation, scenic value, 
irrigation, maintenance and enhancement of water quality and to produce hydroelectric power.  It 
is also an important element of flood and storm water control for Oswego Lake and surrounding 
areas and it serves as the route for a sanitary sewer interceptor which is necessary to provide 
sewer service to several areas of Lake Oswego.  This Article section is applicable to the portions 
of Oswego Canal described as beginning immediately south of the Bryant Road bridge and 
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extending to the Tualatin River as illustrated by Appendix 50.16-C.  These regulations are 
intended to preserve the community-wide benefits of the natural resource functions and values of 
the Canal, but are not intended: 
        a.    To prevent the Lake Oswego Corporation from exercising its water rights to ensure an 
unimpeded supply of water to Oswego Lake; 
        b.    To prevent the Lake Corporation from undertaking necessary management and 
maintenance activities to ensure water quality of the Canal or Oswego Lake, or  
        c.    To prevent the City of Lake Oswego or the Lake Corporation from repairing, 
maintaining or making necessary improvements to essential public facilities and flood 
management measures within the Canal per LOC Article 50.44 Flood Plain, applicable Federal 
Emergency Management Association (FEMA) regulations, and any other City codes or standards 
that are applicable. 
    2.    Exempt Activities.  The following activities within the Oswego Canal Stream Corridor are 
exempt from the requirements of this Article when undertaken by the City of Lake Oswego or the 
Lake Corporation: 
        a.    Operation of the Oswego Canal headgate, including variation of water flow rates and 
emergency or routine maintenance and repairs of the headgate, approaches to the headgate, 
associated banks and channel including ripraped areas, reinforcement areas, gabions and other 
features; 
        b.    Emergency and routine removal of fallen trees, siltation, slides and other debris from the 
channel and banks of the canal and buffer areas as needed to ensure a continuous flow of water to 
Oswego Lake and to prevent flood damage; 
        c.    Treatment of waters or flows of water for water quality purposes, and the control or 
eradication of aquatic weeds and similar threats to the aquatic environment of Oswego Lake; 

d.    Emergency and routine repair and maintenance of failing or collapsed sections of the 
canal bank or buffers, including removal of contributing vegetation.   
        e.    Maintenance, major repair of the Oswego Canal sanitary sewer interceptor and any 
service laterals connecting to the sewer. 
 
    3.    Activities Approved Pursuant to a Maintenance and Management Plan.  Activities other 
than those described as exempt above, or incidental thereto, shall be reviewed as a minor 
development by the City Manager when proposed by the City of Lake Oswego or the Lake 
Corporation and when as part of an approved maintenance and management plan.  Activities 
approved pursuant to a maintenance and management plan are subject to the minor development 
review criteria of LOC 50.79.025 and any other City Codes or Standards that are applicable. 
These projects are exempt from the RP District requirements. 
    4.    Environmental Mitigation Required.  Any effects of the above activities in subsection (3) 
which impact the Canal’s stream corridor functions and values as determined by the adopted 
ESEE analysis, whether when conducted either as part of an approved maintenance and 
management plan or in the course of an emergency shall be mitigated pursuant to a plan approved 
by the City Managerreviewing authority.  The mitigation plan shall be appropriate to the scale of 
disturbance, conform to the Oregon Division of State Lands and the U.S. Army Corps of 
Engineers requirements and shall also, to the extent practical, replace plant communities and 
wildlife habitat disturbed by the above activities. 
 

This amendment is to clarify that the “above activities” do not apply to the exempt 
activities under subsection (2).  The “in the course of an emergency” is not within the 
scope of subsection (3), but is in the scope of subsection (2), which is exempt from LOC 
50.16. 
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This amendment removes the City Manager as arguably the only review authority, under 
the minor development process. 

 
    5.    Boat Houses.  Boat houses and docks shall not be placed within the portions of the 
Oswego Canal stream corridor or its buffer areas as described in LOC 50.16.090 above and 
illustrated by Appendix 50.16-C. 
 
 
Section 50.16.095   Construction Standards 
Following approval of an application but prior to any grading, clearing, or construction on a 
development site which contains a RP or RC District, the An owner applicant shall submit a 
construction plan and narrative  which demonstrates to the satisfaction of the City 
EngineerManager following approval of a ministerial, minor, or major application prior to any 
grading, clearing, or construction or on a development site which contains a RP or RC District, 

•  
The construction plan and narrative shall demonstrate that the following standards will be met: 
   
 

An owner should be required to comply with the construction standards not just when 
there is an application for development required, but whenever grading, clearing, or 
construction takes place adjacent an RC or RP district.  (Even if the development is 
exempt from review, it must still meet construction standards.)   

 
The code refers to the City Engineer for review authority for Sensitive Lands projects, 
however, the development review manager, code enforcement specialist, natural resource 
planner, or other City Manager designee are more likely to be called upon to review 
issues.   

 
 1. RC Protection Areas or RC Districts where no Protection protection areas have 
been approved and delineated RP Resources District and buffers shall be protected during 
construction with either: 
 

This amendment is made to provide the same level of protection to RP District 
and buffer area as is currently provided to undelineated RC Districts during 
construction.  

 
  a.  a A minimum 4 6 feet tall chain link fencing secured with a minimum of 
4 6 feet tall steel posts.  The fencing shall be in place and maintained for the duration of 
construction. In addition, temporary signage shall be placed on the fencing which shall clearly 
identify the resource District and shall state the penalty for violations of this Article; 
 

This amendment conforms to the 6’ tree protection fencing required in LOC 55.08 
(Tree Protection). 

 or 
  b. Such alternative method to subsection (a) above that is approved by the 
City Manager to demarcate and protect the RCPA or RC/RP District from the adverse effects of 
construction activity upon the resources. 
 

This amendment is proposed to provide some flexibility to address site 
constrictions when a fence would be impractical to install or when a less intrusive 
means could protect the resource. 
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 2. RC protection boundaries, delineated resource boundaries and buffer boundaries, as 
applicable, shall be located and staked by a qualified professional prior to placement of fencing 
and other protective measures. 
 3. Hazardous Materials.  The site shall be inventoried for hazardous materials, debris and 
noxious materials, and these materials shall be removed prior to the development of the site. 
 4. No construction, demolition, grading, or site clearing shall begin until after protective 
measures, signs, and erosion control measures are in place and have been inspected and approved 
by the City Manager and all applicable permits have been issued.  Fencing and other protective 
measures shall not be removed, even temporarily, without the permission of the City Manager. 
 5. No stockpiling of fill materials, or parking or storage of construction equipment shall be 
allowed within a resource District. 
 6. When transportation facilities, pathways, utilities, or structures are approved within a 
delineated RP resource, they shall be constructed in such a way that a minimum of excavation is 
required and so that no permanent draining or filling of a stream corridor or wetland will occur. 
 

This amendment is proposed to recognize that when structures, utilities, etc. are authorized 
within a delineated RP resource, the construction method may require temporary draining 
of a stream or wetland in order to accomplish the construction. 
 

 7. Surface runoff and other water sources supplying hydrology to an RP District shall be 
designed and maintained so as not to adversely impact the functions and values of the resource.   
 

The construction standard should address the manner of handling change in surface water 
runoff or other water sources, i.e., saturated ground due to springs that provide water to an 
RP Resource, in order to avoid creating damage to the resource, and in some cases 
additional drainage to the stream corridor or wetland may be preferred.   

 
 78. Any additional construction requirements imposed as conditions of approval or which may 
be required by the Development Standards, the Lake Oswego Building Code (LOC Chapter 45) or 
the Erosion Control Code (LOC Chapter 52). 
 
Section 50.16.105  Progressive Mitigation Steps Required. 
The approving authority shall permit development allowable within: 

•  aAn RC Protection Area; 
•  or aA delineated RP resource; or 
• RP resource buffer established by LOC 50.16.070  
 

pursuant to LOC 50.16.060 or 50.16.075 through 50.16.085, whichever is applicable, only if it 
finds that the following progressive steps have been met: 
 

The RP buffer has resource functions and values, and therefore if development activities 
occur within the buffer, mitigation should occur. The resource and resource buffer are 
treated the same elsewhere in the code.   

 
 1. Step #1-Avoidance:  The applicant shall endeavor to avoid detrimental impacts on the 
resource altogether by providing alternative site plans along with the development proposal 
demonstrating that alternative designs have been explored. If disturbance of a resource district 
resource is proposed, the applicant shall first demonstrate that intrusion into the resource district 
cannot be avoided by a reduction in the size or configuration of the proposed development or by 
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changes in the design that would avoid adverse effects on the resource while still allowing 
development of the property. 
 2. Step #2-Minimization:  If the applicant has endeavored to avoid detrimental impacts on 
the resource according to subsection (2)(a), above, and the review authority finds that detrimental 
impacts cannot be avoided; then the applicant shall minimize impacts by demonstrating that: 
  a. Alternative and significantly different site plans and development locations on the 
subject site have been considered, and that the alternative chosen is the least environmentally 
damaging; and 
  b. When mitigation is proposed, there will be no net loss of resource area, functions, or 
values as a result of development actions pursuant to LOC 50.16.110 (5) or (6), whichever is 
applicable. 
 
 
Section 50.16.110  Mitigation Requirements 
 1. Mitigation Plan.  When mitigation is proposed or required as part of a development 
application, or when required or imposed as a result of a violation of this Code, the applicant shall 
provide a mitigation plan prepared by a qualified professional that: 
  a. For proposed development, Demonstrates demonstrates compliance with LOC 
50.16.105 and this section.  For mitigation of violations of this Code, demonstrates compliance 
with LOC 50.16.105(2)(b). 
 

o The amendment re-states the requirement in LOC 50.6.015(6) that mitigation is 
required for violations. 

o Currently code enforcement for resource damage requires mitigation, however, there 
is no mechanism for the review of the mitigation plans.   

o The amendment specifies the different mitigation requirements for development and 
code violations  

 
  b. Includes a maintenance and monitoring plan to ensure the viability of the mitigation 
over time.  The maintenance and monitoring plan shall include task timelines and quantitative 
goals to ensure the viability of the mitigation over time.  As part of the monitoring plan, the 
applicant or other legally responsible agent shall provide an annual report to the City Manager on 
October 31st of each year for a 3 year period.  The report shall be prepared by a qualified 
professional and shall document site conditions with narrative and pictures. 
 

To be meaningful, the plan should include measurable goals and a timeline for 
accomplishing them.   

 
  c. Provisions for regular maintenance and periodic monitoring of the mitigation site. 
 Failure to comply with an approved mitigation plan shall be deemed a violation of this Code 
and a public nuisance and may be enforced pursuant to LOC Articles 34.04 and 34.08. 
 2. If a Division of State Lands (DSL) wetland permit, Army Corp. of Engineers, or other 
State or Federal permit is also required, the City shall not issue a building permit until all 
applicable State and Federal wetland permit approvals have been granted. 
 3. Mitigation shall be completed prior to a final inspection, issuance of a final occupancy 
permit, or acceptance of a public improvement. 
 4. On-site mitigation is required where possible, taking into consideration the existing natural 
and human-made features of a site. If the review authority finds that on-site mitigation is not 
possible, then off-site mitigation shall be permitted according to the following priorities: 
  a. Within the same drainage system (as defined by the Lake Oswego Surface Water 
Management Plan or the Winterowd Natural Resources Inventory) and within the City limits; or 
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  b. Outside of the drainage system, but inside the City limits; or 
  c. Outside the drainage system and City limits, but within the Lake Oswego Urban 
Services Boundary. 
 5. Stream corridors and tree groves: When mitigation is proposed, the review authority shall 
require a minimum mitigation ratio (area of resource District created or enhanced to area of 
resource District lost) of 1:1 for stream corridor and tree grove resources. 
 6. Wetlands: When wetland mitigation is proposed within an RP Class I or Class II District, 
the review authority shall require minimum mitigation ratios (area of wetland created or enhanced 
to area of wetland lost) as follows: 
  a. Wetlands Creation or Restoration - 2:1 ratio 
  b. Wetlands Enhancement - 3:1 ratio 
  c. Wetlands Creation, Restoration or Enhancement- 5:1 ratio where the wetland is a 
Class I RP District and is forested or contains a sensitive, threatened or endangered species as 
identified in an adopted ESEE inventory. 
 7. Vegetation restoration shall be required to mitigate the loss of plant communities disturbed 
by development activities. In-kind vegetation shall be required for all mitigation projects, 
including trees, shrubs, and ground cover plants as identified on the Restoration Plants List (on file 
in the Planning DepartmentDivision).  The restoration plant community chosen shall recreate a 
diverse and healthy environment which is compatible with the resource.   
 8. Initial 3 Year Bonding Period. 
  a. Except as provided in subsection (8)(d) of this section, the applicant or property owner 
of a development subject to an approved mitigation plan shall post a performance bond or a letter 
of credit to the City that is equal to 120% of the value of the improvements installed pursuant to 
the plan for a 3 year period. The bond shall be posted prior to the issuance of a building permit to 
ensure the success of mitigation improvements and the survival of plant materials. 
  b. The performance bond or the letter of credit will be released by the City after three (3) 
years upon receiving proof that the mitigation measures have been successfully implemented 
according to approved plans. Following release of the financial guarantee, the property owner(s) or 
other designated party (such as a homeowners association) shall remain responsible for 
maintenance of the resource. 
  c. If mitigation improvements fail during the bonding period and the responsible party 
does not replace said improvements after notification by the City, the bond shall be forfeited and 
shall be used by the City to correct the problem pursuant to the Mitigation Plan and the Conditions 
of approval. 
  d. Property owners of individual tax lots that are lots of record which are zoned for 
single family residential use, are not large enough to be further divided, and were in existence prior 
to the date this Article becomes effective shall be exempt from these bonding requirements. 
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