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TO:  Kent Studebaker, Mayor 
  Members of the City Council 
  Tom Coffee, City Manager 
 
FROM:  Ron Bunch, Director 
  Planning and Building Services Department 
 
SUBJECT: Review of Sensitive Lands Options 
 
DATE:  March 19, 2013 
 
INTRODUCTION/BACKGROUND 
 
The following summarizes work that has been recently done on the Sensitive Lands issue and presents 
alternatives for Council’s consideration. Appended to this memorandum is a supporting background report 
(Attachment 1). 
 
BACKGROUND/DISCUSSION 
 
For the last several years, staff, Council and concerned citizens have spent considerable effort in review and 
discussion of the City’s Sensitive Lands program.  This has occurred at the behest of many citizens who 
believe the program is unfair and unduly restrains the use of their private residential property.  Consistent 
with Council’s 2013 Action Plan staff is proposing that Council provide direction to proceed to amend the 
program to relieve private residential property owners from Sensitive Lands regulations. 
 
Staff has met with Metro and the Department of Land Conservation and Development (DLCD) staff to 
discuss how the agencies might view an effort to change the current program into one based on the 
following principles. 
 

� Designate new Sensitive Lands districts on about 200 acres of public property where qualifying 
resources are not currently protected and remove Sensitive Lands districts from private property; 

� Rely upon other land use regulations and codes to accomplish natural resource enhancement and 
protection objectives;  

� Utilize a range of non-regulatory programs and measures to achieve the objectives of Titles 3 and 
13, and  
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CITY OF LAKE OSWEGO
PLANNING AND BUILDING SERVICES

380 A Avenue
PO Box 369

Lake Oswego, OR 97034

503-635-0290
www.ci.oswego.or.us

 
 
TO:  Kent Studebaker, Mayor 
  Members of the City Council 
  Tom Coffee, City Manager 
 
FROM:  Ron Bunch, Director 
  Planning and Building Services Department 
 
SUBJECT: Sensitive Lands Background Report, Attachment 1 
 
DATE:  March 11, 2013 
 
INTRODUCTION  
 
City staff met with Metro and the Department of Land Conservation (DLCD) staff to review recent proposals 
to amend the City’s Sensitive Lands program to remove regulations from private residential properties.  
Staff’s general discussion with agency staff is summarized, and then followed by their response to specific 
questions.  Preceding this discussion, a brief review of the history of the City’s Sensitive Lands program is 
provided for context.  
 
BACKGROUND/DISCUSSION 
 
Historical Context:  Lake Oswego has a 30 year history, beginning in 1982, of regulating development 
actions to protect natural resources, beginning with “essential streams and wetlands”.  During the last 
three decades, Lake Oswego has changed its natural protection efforts in response to legal challenge, 
statewide planning goal mandates and to conform to changes in Metro’s Urban Growth Management 
Functional Plan (UGMFP).  It’s important to note that Metro’s rules were not entirely inspired at the local 
level.  They were developed in response to state/federal water quality directives to protect and enhance 
water quality and fish and wildlife habitat. 
 
In 1982 Lake Oswego’s regulations to protect natural resources were not map-based.  This posed big 
problems for those wishing to develop property when it was discovered that the presence of natural 
resources limited development options. A legal challenge resulted and the Department of Land 
Conservation and Development (DLCD) directed the City to correct this problem and comply with Statewide 
Planning Goal 5 by mapping protected resources and amending its development code accordingly.  Initial 
mapping occurred during the period from 1993 - 94 as part of Comprehensive Plan Periodic Review 
requirements.  
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The mapping effort included water resource areas and tree groves that contributed significantly to fish and 
wildlife habitat and water quality.  The decision to include tree groves was in response to citizen concerns 
about a citywide lose of trees during a period of high development activity and, to a lesser degree, 
anticipated enactment of the Metro Urban Growth Management Functional Plan (UGMFP) Title 3 Water 
Quality and Flood Management. UGMFP Title 3 was initiated in response to severe flooding in the mid-
1990’s and the possibility that local migratory fish species would be placed on the federal 
endangered/threatened species lists.  One of its requirements is to protect vegetated corridors along 
streams and those associated with wetlands. In 1998 after an extensive public process, citywide public 
notice and public hearings the Sensitive Lands map and regulations were adopted.  During the same year 
UGMFP Title 3 was adopted by Metro Council. 
 
Lake Oswego’s land use regulations were finally acknowledged as being consistent with Statewide Planning 
Goal 5 in 1998. Metro then became engaged in an effort to get consensus on ways to comply with 
Statewide Planning Goal 5.  The reasoning was that natural resource protection is a regional issue because 
water bodies and fish and wildlife habitat occur across jurisdictional boundaries. This was a difficult and 
highly contentious process and it wasn’t until Metro took a significant step back from previous proposals, 
when an agreement was finally reached among all the region’s jurisdictions.  In 2005, Metro Council 
adopted “Nature in the Neighborhoods” which became UGMFP Title 13.  Per the UGMFP the purpose of 
Title 13 is “to conserve, protect and restore a continuous ecologically viable streamside corridor system 
that is integrated with upland habitat and surrounding urban landscapes”. After much negotiation it was 
approved by the Land Conservation and Development Commission (LCDC). 
 
Alternatives to Complying with UGMFP Titles 3 and 13 and Lake Oswego’s Circumstances:  When UGMFP 
Titles 3 and 13 were acknowledged by LCDC in 2005, Lake Oswego already had a program that complied 
with Statewide Planning Goal 5’s requirements to protect natural resources but not with what Metro had 
adopted on a regional basis. Even though Lake Oswego’s natural resource protection program was 
approved by LCDC, state law required it and other jurisdictions in the region to also comply with Titles 3 
and 13 of the Portland Metropolitan Area Urban Growth Management Functional Plan. 
 
The UGMFP provides four ways to conform to the Title 13.  Cities and counties could either 1) adopt 
Metro’s model ordinances; 2) prove that a combination of existing and new regulations substantially 
comply; 3) prove that alternative approaches would achieve protection and enhancement of resource 
areas substantially comparable with the above; or adopt district plans meeting the requirements of option 
3 for areas with common or adjoining watersheds. 
 
Lake Oswego chose to pursue substantial compliance determination and was found in compliance with 
both UGMFP Titles 3 and 13 by Metro in March 2011.  At the time this was judged to be the most feasible 
approach because the City relied on Statewide Planning Goal 5 to develop its natural resources regulatory 
map and regulations in the mid 1990’s. Because of this, Lake Oswego could not just repeal its current 
program and adopt the model ordinances, alternative methods or conservation district approaches. State 
statute and administrative rules require an extensive analysis, to justify amending an acknowledged 
resource protection program approved under Goal 5.  There is also, the “no rollback” provisions of Title 13 
which requires proof there is no loss of natural resource functions and values when amending an existing 
program. 
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General Discussions with Metro and DLCD Staff about Removing Sensitive Lands Protection on Private 
Residential Lands:  Metro and DLCD representatives were specifically asked how their agencies would view 
removal of Sensitive Lands protection from private properties and use of alternative approaches/programs 
to maintain substantial compliance with Functional Plan Titles 3 and 13. Also agency staff was asked to 
provide feedback as to the possibility of Metro Council either exempting the City from parts of Titles 3 and 
13 or amending the Functional Plan to do so. It is important to note that they stressed that theirs is a staff 
response and does not necessarily represent a final, official position of the agencies’ elected or appointed 
bodies 
 
The discussion included, removing the Sensitive Lands designation from private properties in exchange for 
applying the regulations to here-to-for undesignated City open space; placing greater reliance on other 
City’s regulations and programs that enhance environmental quality such as the tree code, water quality 
standards, habitat restoration, property acquisition, education and outreach, etc.  
 
Metro and DLCD staff emphasized they understand why the City wishes to amend its Sensitive Lands 
protection program.  However, they stressed that compliance with key principles is needed to meet Metro 
code and state land use requirements.  For example Statewide Planning Goal 5 and Titles 3 and 13 focus on 
protection of natural resource systems.  They pointed out that interconnected wetlands, stream corridors 
and associated fish and wildlife habitats occupy portions of many different properties.  Removing 
protection from some of these properties or sites could be difficult without negatively impact the entire 
resource system. 
 
Therefore, if Lake Oswego were to remove the Sensitive Lands designation from private properties it has to 
evaluate impacts on all affected Sensitive Lands sites and its approved Titles 3 and 13 program as a whole. 
The reasons would be to prove no loss of natural resource functions and values city-wide.  Another point 
made by Metro and DLCD staff is that Titles 3, 13 and Statewide Planning Goal 5 do not distinguish 
between the natural resource values of public and private lands. If private lands are part of an inventoried 
system, they cannot be part of an exchange with public lands without proof that the functions and values 
of the whole system would not be compromised.  
 
Lake Oswego may propose alternatives to all or a portion of its current regulatory system, such as 
acquisition, restoration, enhancement, incentives and so forth, but proof must be in place that these 
programs will accomplish the same objectives as the current system.  The costs of replacing all or large part 
of the Sensitive Lands program with a functioning non-regulatory program, such as a conservation district 
would be very expensive.  Per state and Metro staff all regional jurisdictions, including the well funded 
Washington County (Clean Water Services) program rely extensively on regulation. 
 
Metro and state staffs were asked how the “no rollback” provision in Title 13 would be applied to proposed 
amendments of an approved program.  They emphasized that the “no rollback” rule would require that 
changes be evaluated to ensure consistency with both Titles 3 and 13, and in Lake Oswego’s case, with 
Statewide Planning Goal 5.  It is likely that the City’s initial Goal 5 and Titles 3 and 13 
acknowledgement/approvals would be the basis for this review.  From a process standpoint changes 
proposed to the City’s program would be reviewed under the State’s Post Acknowledgement Plan 
Amendment process (PAPA).  It would involve both Metro and DLCD and would also entail broad 
notification of affected agencies and interested parties and an opportunity for them to 
comment/participate in the land use process. 
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Would Metro Amend Titles 3 and 13 to accommodate Lake Oswego’s Desire to Remove Sensitive Lands 
Designation on Private Property?  Having Metro Council amend any part of its functional plan to address 
Lake Oswego’s situation is very unlikely.  Their opinion is that Metro is unwilling to do this unilaterally. Titles 
3 and 13 were adopted at the end of a regional effort that involved many jurisdictions, agencies and special 
interest groups.  All would have to be reconvened and made part of a process to make any changes.  Metro 
does not have the time or budget to do this.  There are much higher priorities.  Besides, state and federal 
agencies would likely weigh in such as DEQ, Fish and Wildlife, Division of State Lands etc. to ensure their 
mandates/interests are addressed.  To reopen Titles 3 and 13 is not just a Metro decision, but also one that 
needs to come from the whole region. 
 
Can The City Add An Equivalent Acreage or More of Publicly Owned Natural Resource Land to Remove 
Sensitive Lands from Private Residential Properties?  The City could try to do so, but would have to prove 
that it would result in a “no rollback” of protections including those addressed by Goal 5. Metro and DLCD 
staff advised that this could be difficult. The reason is  sites on the City’s Sensitive Lands protection 
program are much interconnected. The “no rollback” requirements are based on protecting the values 
associated with interconnected sites that form natural resource systems. 
 
Metro and state representatives emphasized that Lake Oswego’s Sensitive Lands program has to be static, 
or that various programs such as incentives, education, and restoration cannot be used to support a less 
regulatory program.  They acknowledge that programs have to be adaptable.  However, they stressed that 
removal and addition of lands or amendment of regulations must meet several tests to ensure compliance 
with state and Metro rules.  Ultimately, the purpose is that the whole natural resource system needs to 
retain its natural resources functions and values. 
 
Can The City Rely Solely on Its Other Regulations and Programs, such as Restoration, Hillside Protection, 
Tree Cutting and Erosion Control to Reduce the Regulatory Burden on Private Property? Metro and the 
state noted that all Title 13 programs in the region rely substantively on regulation.  Even jurisdictions in 
Washington County, where Clean Water Services (CWS) has a substantial restoration program, have robust 
land use regulations.  It is recognized that some jurisdictions do not have as substantial upland vegetation 
protection (Tree Groves) as Lake Oswego.  However, the City made the decision to comply with Goal 5 and 
prove substantial compliance with Titles 3 and 13 via a program that did.  The agencies indicated it would 
be difficult, but not impossible, for the City to prove compliance with Titles 3, 13 and Goal 5 though a 
predominately non-regulatory program.  Cost would likely be a factor. 
 
Would Other Regulatory Agencies be implicated in a City Attempt to amend its Natural Resource 
Program? Both state and federal agencies would be keenly interested.  A major reason is that Lake Oswego 
has committed to implement the Federal Clean Water Act which is administered by Oregon DEQ.  The City’s 
Storm Water Discharge Permit (MS4and NPDES) is reviewed periodically.  Water quality is substantially 
affected by natural systems such as streams, wetlands, flood plains, etc.  DLCD staff also advised that non-
profit natural resource advocates such as 1000 Friends, Audubon Society and Tualatin River Keepers would 
also be involved. 
 
File:  sensitive lands council memo background report memo final 3-11-13
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