
 
 
Date: Tuesday May 28, 2013 

To: Ron Bunch, Planning and Building Services Department Director 
Andrea Christenson, Natural Resources Planner 

From: Miranda Bateschell, Senior Regional Planner 

Subject: Lake Oswego Proposed Changes to Resource Protection Program (April 2013) 

 
The City of Lake Oswego submitted to Metro Proposed Changes to Lake Oswego’s Natural Resource 
Protection Program dated April 2013 (the proposal). In the proposal, the City outlines a number of 
questions for Metro staff and Metro Council. Below is a summary of Metro staff’s understanding of the 
proposal and response to the City’s questions. 
 
Overall, we recognize members of the Lake Oswego community have concerns regarding the Sensitive 
Lands program. Metro also acknowledges that local regulations may need to change to remain 
responsive to community needs. This is one reason that Title 13 outlines alternative approaches to 
meeting compliance requirements. Those changes must also meet the intent and requirements outlined 
in Metro’s Urban Growth Management Functional Plan (UGMFP) and the State of Oregon’s Statewide 
Planning Goal 5.   
 
Any natural resource protection proposal that is intended to meet the requirements of Titles 3 and 13 
must ensure protection of water quality, a continuous ecologically viable streamside corridor system, 
and flood management areas. Metro staff concludes that at a minimum, for a voluntary program to be 
substantially comparable to regulatory protections, it would need a dedicated and dependable funding 
source and a robust plan for incentivizing the protection and restoration of a continuous streamside 
corridor. Metro staff would need to see analysis as to how high value natural resources that reside 
within these areas would still be protected. That is not currently achieved by this proposal. 
 
More details are provided below, but in summary, Metro staff concludes that the current proposal: 
1) May not protect areas that are required to be protected by Title 3 for water quality and flood 

management  
2) Is not substantially comparable to the regulatory program currently in place at the City, which is in 

compliance with Titles 3 and 13 
3) Would need additional analysis and modifications in order to substantially compare to existing 

habitat protections provided by the city’s sensitive lands program 
 

 
1) Title 3 compliance 



 
The City will still be required to protect lands that are: Protected Water Features, Water Quality 
Resources Areas, and Flood Management Areas as defined in title 10 of the UGMFP. Any property within 
an area defined as such will need to remain protected by city regulations. 

If properties in riparian areas are no longer protected by the Sensitive Lands Overlay, it is unclear how 
the city will meet regional, state and federal water quality requirements.  

Any additional resources beyond Protected Water Features, Water Quality Resources Areas, and Flood 
Management Areas that are mapped by the City’s Sensitive Lands program (as mentioned in the 
proposal) will need to be addressed specifically for review as to whether or not the regulated protection 
can be lifted (see 2B below). 

The “developed or committed” clause in Title 3 established those areas meeting that definition at the 
time Title 3 was adopted. This clause of Title 3 does not apply to establish additional areas as exempt 
from Title 3 regulations. Furthermore, the properties under consideration in the Sensitive Lands 
inventory have development and redevelopment potential.  

2) Metro staff does not find the proposal to provide an alternative approach to Title 13 to be 
“substantially comparable” to the regulatory program currently in place in Lake Oswego. 

A. Intent / Approach 
i. Removing the Sensitive Lands’ regulations from these properties is fundamentally at 

odds with the intent of Title 13 to protect continuous stream corridors. Looking at the 
provided map, there are stream corridors that would only have intermittent pieces 
with guaranteed protection.  

B. Process 
i. The proposal states the City’s Sensitive Lands program is more restrictive than Title 

13. The City will need to delineate specifically what is more restrictive and why these 
restrictions are (a) no longer necessary and (b) not required by regional and state law.  

ii. Because the city is proposing to amend its Goal 5 resource inventory, DLCD rules 
require the city to apply Goal 5 and conduct an ESEE analysis to determine that 
properties being removed from the inventory are no longer significant resources. 
Metro and the State may agree with the revisions, but the city must provide some 
justification for the removal under Goal 5. 

  



 
 

C. Proposed changes are not “substantially comparable” as outlined 
Regulations 

i. Other existing regulatory programs the city has identified to be used in place of the 
Sensitive Land designations are standard requirements, limited, and do not 
necessarily address habitat protection specifically. 

ii. It is unclear how these different protections / regulations relate to the properties on 
the Sensitive Lands map and thus whether they provide similar or different protection 
coverage. 

City Investment and Restoration Programs 
i. Existing city investment and voluntary participation by property owners is minimal. An 

analysis is not provided to show that these programs can meet state and regional 
habitat requirements. As summarized, they do not seem to meet these requirements.  

ii. There isn’t a proposed level or source of funding / staff identified for these programs. 
iii. Incentive, education and voluntary protection programs do not seem to be adding 

much more than what is currently provided or do not provide a proposed method / 
fund for guaranteeing their implementation.  

iv. There are different ways of shaping conservation easements; more information would 
be needed to understand the effect of this tool under the proposed program. 

v. The proposal indicates that existing public parks and natural areas are generally in 
poor condition. If the city is unable to maintain and restore properties it already owns 
it will need to demonstrate how adding additional public lands to the program will 
lead to increased habitat protection. 

a. This indicates a lack of habitat value for existing public properties and that 
the proposed additional public properties would likely not qualify to be 
added to the Sensitive Lands program.  

b. There is no assurance the city’s proposal to obtain additional public land for 
the Sensitive Lands program would achieve high-quality habitat areas.  

 
2) Advice/Assistance to formulate a qualifying program: 
Begin with an analysis of the community concerns and identified issues as listed in the proposal and with 
an assessment of the environmental benefits of the existing program. This would provide a starting 
point and rationale for changes to the program. Some of the concerns appear to be based on anecdotal 
information. It would be helpful to do an analysis on: 

• What properties are specifically restricted and how? 
• Have properties in the inventory seen comparable or reduced increases in land value to similar 

properties in the city not in the inventory?  
 



 
 

• Is the program consistent and fair? Are like-situated properties not subject to the same 
standards? What is not consistent? 

• Are there errors or inconsistencies that can be addressed? 
• What properties would participate in the easement program? Sell to the acquisition program? 

 
An acquisition and conservation easement program, directed by a Habitat Conservation Plan, could 
potentially serve to provide the city’s natural resource protections; with the current, Sensitive Lands 
Program regulations phasing out once the new program provided coverage and assured protections 
over high value water resources and habitat areas. The current proposal does not provide this certainty. 
At a minimum, the program would need to guarantee: 

• Protection of Water Features, Water Quality Resources Areas, and Flood Management Areas 
• Protection of continuous stream corridors 
• Protection of high value resources and habitat areas 
• Long-term funding and staffing resources to implement and manage the conservation easement 

and acquisition programs 
• Properties remain covered by the current Sensitive Lands Program and regulations until 

protected by the conservation easement or acquisition program 
• Any properties that would no longer be protected by the Sensitive Lands Program nor the new 

program, are shown to be no longer significant through an ESEE analysis  
 
Density bonuses in single-family residential areas may not be the most suitable incentive in Lake 
Oswego. Extra density may not be the most desirable tool in areas with significant resource and habitat 
value.  
 
The proposal is trying to resolve issues on 203 acres, 3% of all the land in the City, of which less than half 
are dividable and developable. The proposed alternative approach could be costly and time consuming 
to develop and implement, without assurances the program will be “substantially comparable.” With a 
relatively small percentage of properties being affected by this issue, the City may want to consider just 
providing the waived fees / tax reduction portion of the proposed program for those properties to 
compensate them for the program restrictions. Metro staff understands other jurisdictions have taken 
this approach. 
 
The proposal would also be strengthened through a review process with local and regional stakeholders 
to ensure there is broad consensus and buy-in from all interested parties.  


