
 

 
 
TO: Kent Studebaker, Mayor 
 Members of the City Council 
 
FROM: Paul Espe, Associate Planner 
 
SUBJECT: Council Review of Applicant’s Proposed Mitigation Plan Under Resolution 04-38 

(Supplemental Report, AN 14-0004/Ordinance 2646) 
 
DATE: October 14, 2014 
 
 
ACTION 
 
Staff recommends denial of the annexation for a period of three years until the property owner 
restores the site pursuant to Resolution 04-38, the “Annexation Policy”, and for the Council to 
direct staff to continue working with the applicant to complete the mitigation plan. 
 
INTRODUCTION/BACKGROUND 
 
At the public hearing of September 2, 2014, the City Council considered the proposed 
annexation of 14061 Goodall Road, Tax Lot 2700 Tax Map 21E04CA. At the close of public 
testimony, the Council scheduled final deliberations for October 7, and granted the applicant 
the opportunity to submit additional evidence by September 23.  This was due to the 
applicant’s request for an opportunity to work out a proposed mitigation plan with staff.  Staff 
met with the applicant on September 12 and provided a letter (Exhibit 20) outlining in specific 
detail, the submittal requirements for the proposed mitigation and restoration plan. 
 
After meeting with staff, the applicant requested more time to refine and add information to 
their proposal and the Council meeting was continued to October 21.  The applicant agreed to 
submit the revised mitigation plan no later than September 26 at 4:00 pm to allow time for 
review and preparation of the Council report; and all parties who appeared orally or in writing, 
including the applicant, were allowed to submit additional written evidence until 5:00 pm on 
October 1. The applicant was to have until 5 pm October 8 to submit written rebuttal together 
with any final written argument.  Staff did not receive the complete revised mitigation plan 
until October 1. 
 
After examination of the applicant’s submittal, staff found that, while most of the elements of 
the required plan have been provided, additional information is needed to complete the plan. A 
brief discussion of the remaining items is found below: 
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DISCUSSION 
 
Materials Submitted by the Applicant 

The applicant provided a mitigation plan on October 1 (Exhibit E-21) that consists of the 
following: 

• an “Existing Conditions Tree Survey” provided by Theta Engineering LLC. (Sheet 1/1) 
• a “Tree and Shrub Survey Plan” showing the existing vegetation and resource district 

boundaries (Sheet L1 of 3) 
• a “Mitigation Plan” showing existing vegetation and proposed planting material for each 

resource district area (Sheet L2 of 3) 
• an “Irrigation Plan” Sheet L3 of 3). 

The plan also includes: 
• a monitoring schedule 
• a landscape and irrigation budget 
• a written ground cover seeding plan 

The applicant also provided a brief analysis on the grading and fill material recently placed in 
the stream corridor in the vicinity of the existing culvert. (Exhibit E-22). 
 
Existing Conditions Survey 

After reviewing the proposed mitigation plan, Environmental Resources staff found that the 
“Existing Conditions Survey” provides data for trees as they exist today and sheet L1 depicts 
existing and pre-existing trees. The tree number labels provided for existing trees on sheet 1/1 
need to be transferred over to sheet L1 and the trees that have been removed should be 
numbered and added to the inventory table. There is no information on the crown spread for 
the pre-existing trees that have since been removed, which is needed to determine the crown 
area square footage of the original impact area(s) in the RC and RCPA districts to determine if 
the mitigation plan complies with the resolution. However, the applicant proposes mitigation 
and restoration of the entire RP District and RCPA on sheet L2. Therefore, staff finds that 
determining the square footage of the original impact areas is not necessary and the crown 
spread data would not be needed.  
 
Grading and Fill  

Policy 2 of Resolution 438 requires mitigation of the effects of the natural resource removal by 
restoring the site to the condition which would exist if the site had complied with the City’s 
Natural Resource Regulations from the date from the inventory or from when the property was 
designated on the Lake Oswego Natural Resources Inventory Update map. Thus, the applicant 
will need to provide graphic and written information specifically addressing potential 
hydrological impacts from the placement of fill in the resource areas. The applicant is required 
under Policy 2 to remove fill as part of the required resource restoration, unless he 
demonstrates that there has been no adverse impact on the resources from the fill, based on 
information from a qualified professional. This information was not provided for staff’s review. 
Staff notes that there is no topographic data depicting original conditions on the site, nor is 
there any data documenting the change in topography from the fill that was recently deposited 
in the RP and RC Districts. Further, there is no empirical data supporting the assertion that the 
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additional fill did not change the hydrology on the site and cause impacts to the RP and RC 
Resource Districts. In order to substantiate a finding of no impact, a site plan showing current 
and previously existing topographic conditions, along with analysis that supports the conclusion 
that the additional fill did not impact these areas would be required.  If the topography maps 
cannot be provided, the applicant will still need to provide additional data from a qualified 
professional that the deposition of fill in the resource areas caused little to no impact to the 
quality and functions of the RP, RC and RCPA Districts or provide recommendations to mitigate 
impacts caused by the deposition of fill in the resource areas. 
 
Mitigation Plan (general) 

With regards to the Mitigation plan, staff has the following comments: 
• The RP, RC and RCPA Districts need to be correctly identified on Sheets L-1 and L-2.  The 

appropriate RP buffer is 30 feet for a Class 1 stream corridor (instead of a 25 foot buffer 
for a Class 2 stream corridor). Label the resource districts on Sheet L2. 

• Include the symbol for the Bigleaf maple. 
 
Resource Enhancement Plan  

A resource enhancement plan and supporting narrative needs to be provided. The plan needs 
to provide a description of the methodology for invasive plant removal, site preparation, 
seeding, and tree and shrub planting. At a minimum, this plan should include the following 
details: 

• site preparation 
• any invasive species to be removed 
• tree planting 
• shrub seeding and groundcover planting 
• Specifications for the placement of mulch and tackifier in the appropriate places. 
• protection of existing trees (Tree Protection) 
• erosion control plan 
• Monitoring and Maintenance Plan 

 
The resource enhancement information should also be included on Sheet L2. 
 
Mitigation Requirements under Policy 1 

The mitigation plan indicates that the seven trees identified under Policy 1 of Resolution 04-38 
would be planted in the RC and RCPA Districts.  These trees need to be located outside of these 
resource districts and placed in roughly the same vicinity where they were removed. The trees 
proposed by the applicant are below the size specified in the annexation policy.  However, 
native trees of this size are difficult to find and the Natural Resources staff maintains that the 
smaller trees have a better chance of survival and the five to seven-inch trees proposed have 
been found to be adequate. 

Tree 63 is not designated for removal.  Even if Tree 63 is to remain, it should be clear that this 
tree is included as mitigation because of the advanced stage of decline. 
 
  

503.635.0215 380 A Avenue PO BOX 369 Lake Oswego, OR 97034 www.ci.oswego.or.us 



Page 4 
 
Mitigation Requirements under Policy 2 

Under Policy 2 of the Resolution, staff required the applicant to plant five trees in the 30 foot 
RP buffer and 79 trees in the RCPA District (a total of 84 trees).  The applicant should also Plant 
the seven trees identified under Policy 1 in their appropriate locations outside the RC and RCPA 
zones. Staff finds that if the applicant moves these trees in their appropriate locations, the 
mitigation plan will meet the requirements under Policy 2. 
 
Driveway Widening 

At the previous hearing, staff compared the current driveway plan with the original plan 
prepared by Thurston and Associates and found that the driveway width at the culvert had 
been increased from approximately 10 to 20 feet.  Staff needed to verify the amount of fill 
placed in the stream corridor to determine if it is in excess of 50 cubic yards, a threshold for a 
potential grading and fill violation with the Division of State Lands (DSL).  In response, the 
applicant provided a brief analysis by Theta Engineering (Exhibit E-22) that discusses the 
driveway. The narrative states that the culvert was not expanded. A cross section of the 
driveway was provided and the narrative further states that that some additional materials 
were likely added to the driveway to make it wider, but without other survey data, an error in 
the contours of plus or minus six inches with respect to the original driveway conditions is not 
possible.  For this reason, the applicant maintains that the volume computations for driveway 
fill cannot be made with any degree of accuracy. Staff agrees with the applicant and also notes 
that after the last public hearing, staff verified with DSL that this section of Nettle Creek was 
not considered close enough to Tryon Creek (A fish bearing Stream) and is not under DSL’s 
jurisdiction. 
 
Tree Removal Restoration Fee 

The Annexation Policy requires payment of a restoration fee into the City’s tree fund that is 
based on the number and size of the trees removed. The Restoration section of the City’s tree 
code [55.02.13(04)(a)] states if a person removes a tree without first obtaining a tree cutting 
permit from the City, shall pay into the City’s tree fund a standard fee of $78 per caliper inch for 
the total number of caliper inches of the trees removed in violation of the chapter.  LOC 
55.02.13(04)(b) states the City may require the person to pay an increased fee of $153 per 
caliper inch into the City’s tree fund if trees are removed from a Resource Conservation (RC) 
area or Resource Protection (RP) area, per LOC 50.05.010 (Sensitive Lands Overlay Districts).  
The tree restoration fees are set in the City’s Master Fee List. 
 
The fees for the tree removal on this site are calculated in the table below: 
 

Policy  Calculation  Total Cost  
Policy 1 Trees removed outside 
RC and RP Districts 

7 trees @ $78/in (180 ca.in.)  $14,000 

Policy 2 Trees removed from RC 
and RP District  

84 trees @ $153/in (922 ca.in) $136,074 

Damaged 24 in. Douglas Fir  1 tree @ 153/in  (24 ca. in)  $ 3,672   
Total   $ 153,786 
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In a letter dated September 12 (Exhibit E-20), staff notified the applicant that the restoration 
fee will need to be paid in order to be in compliance with the mitigation plan, per Resolution 
438.  Staff recently recalculated these fees and found them to be slightly lower than originally 
reported.  (The total fees are now $153,786 instead of $158,786. A Revised table is attached to 
Exhibit E-20).  The applicant has not indicated to City staff that they intend to pay the required 
fees. 
 
Public Testimony 

On October 1 staff received a second email from Chris Robinson, Chair of the Forest Highlands 
neighborhood, in opposition to the annexation (Exhibit F-3.5).  He has requested that the City 
Council exercise the option to implement the three-year waiting period prior to annexation per 
the City’s Annexation Policy (Resolution 04-38).  Mr. Robinson also requested that a 
conservation easement be placed upon the property preventing further partitioning or 
development. 
 
Staff received a second letter from Beverly Muller, 14073 Goodall Road, stating that it is the 
applicant’s responsibility as a builder to be aware of County and City code requirements 
(Exhibit F-3.4).  She also questioned the applicant’s rationale for removing the trees from the 
RC District and stream buffer, merely because they were infested with ivy. She agrees with Mr. 
Robinson that, given the applicant’s compliance history, the annexation should be delayed for 
the three-year waiting period prescribed by the City’s Annexation Policy (Resolution 04-38) in 
order allow sufficient time to implement the mitigation plan and monitor the site until the 
plantings are established. 
 
CONCLUSION  
 
The applicant has submitted some elements of the required mitigation plan and has made a 
good faith effort toward compliance with the City’s Annexation Policy. Nonetheless, staff finds 
that several critical elements (discussed above) are still missing and need to be provided in 
order to ensure compliance. The three-year waiting period prescribed by Resolution 04-38 
would provide the time needed for the applicant to complete the plan and implement the 
required mitigation.  Should the Council instead decide to approve the annexation, completion 
of the mitigation plan should be condition of annexation, and the required mitigation and 
monitoring should to be implemented for a five year period. 
 
Other items for Council to consider are: 

1. Payment of the tree restoration fee of $153,786 
2. Imposing a conservation easement on the property, as suggested by the Forest 

Highlands Neighborhood Association that limits future development on the 
property. 

Staff notes that as a part of the mitigation plan, the RCPA has been established in the front of 
the property and on either side of the stream corridor.  This overlay would prohibit 
development along the property’s frontage and offer similar protection as the conservation 
easement proposed by the neighborhood association. Once the final mitigation plan is 
completed and approved, the applicant will need to work with staff to finalize the Maintenance 
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and Monitoring plan, the Notice of Development Restriction, access easement(s), final cost 
estimates, and a financial guarantee in a form acceptable to staff. 
 
RECOMMENDATION 
 
Staff recommends denial of the annexation for a period of three years until the property owner 
restores the site pursuant to Resolution 04-38; the “Annexation Policy”, and for the Council to  
direct staff to continue working with the applicant to complete the mitigation plan. 
 
EXHIBITS 

Please note that only new exhibits or exhibits received after 07/11/14 have been included 
with this report. 

E. Written Materials 
E-20. Letter from staff to applicant providing comments for first mitigation plan with 

revised fee table, 09/12/14 
E-21. Mitigation Plan, Darrel Mulch Landscape Architecture, Bruce Goldson Theta 

Engineering, 10/01/14 
E-22. Driveway Grading Analysis from Bruce Goldson, Theta Engineering 10/02/14 
E-23. Proposed Mitigation Plan Review Comments; Morgan Holen, Contract Arborist 

and Natural Resources Assistant, 10/02/14 
 

F. Letters 

Neutral 
F-1.1 Letter from Daniel Lee, 07/30/14 
 
Against 
F-3.1 E-Mail from Chris Robinson, 08/29/14 
F-3.2 Letter from Beverly Muller, 09/02/14 
F-3.3 Letter from John and Sunha Kang, 09/02/14 
F-3.4 Letter from Beverly Muller, 10/01/14 
F-3.5 E-Mail from Chris Robinson, 10/01/14 
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